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***Executive Order***
XO CP 1NC

Text: 

Obs. 1 – Solvency

Executive orders control policy and set agendas – key to presidential power

Mayer 1 [Kenneth, Professor in the Department of Poli Sci @ University of Wisconsin-Madison, Executive Orders and Presidential Power, pg. 28-29]

This theoretical perspective offered by the new institutional economics literature provides a way of making sense of the wide range of executive orders issued over the years, and is the centerpiece of my approach. The common theme I find in significant executive orders is control; executive orders are an instrument of executive power that presidents have used to control policy, establish and maintain institutions, shape agendas, manage constituent relationships, and keep control of their political fate generally. Within the boundaries set by statute of the Constitution, presidents have consistently used their executive power – often manifested in executive orders – to shape the institutional and political context in which they sit. There are, to be sure, limits on what presidents can do relying solely on executive orders and executive power, and presidents who push too far will find that Congress and the courts will push back. Yet the president retains significant legal, institutional, and political advantages that make executive authority a more powerful tool than scholars have thus far recognized. This emphasis on control allows for a longer-term view than that generally taken by informal approaches to presidential leadership. I conclude that presidents have used executive orders to alter the institutional and political context in which they operate. The effects of any one effort in this regard may not be immediately apparent, and in many cases presidents succeed only after following up on what their predecessors have done. In this respect I view presidential leadership as both strategic and dynamic, a perspective that brings into sharper relief the utility of executive power to the presidency. I also differ with Neustadt on this score, as he looks at how presidents can be tactically effective within a particular structure context over which they have no control.

Executive orders are effective policy tools and cause momentum and defuses opposition

Cooper 2 [Phillip, Professor of Public Administration @ Portland State University, By Order of the President: The Use and Abuse of Executive Direct Action” 
Executive orders can also be used to hit quickly with policies aimed at important problems, providing a strong and immediate sense of momentum for a new administration. These messages are sent to reassure an administration’s supporters that the issue positions for which they campaigned are going to be acted upon. In the case of symbolic orders, which are often used for this purpose, the reward can be given to allies without a serious commitment of political resources in Congress, legal resources in administrative rulemaking, or financial resources associated with building really substantive programs. They also serve to send a message to potential adversaries that the administration is truly in charge and moving. Those seeking to mobilize opposition in such conditions find themselves reactive and defensive.

XO CP 1NC

Obs. 2 – Net Benefit

Executive orders increase presidential power 

Risen 4 [Clay, Managing editor of Democracy: A Journal of Ideas, M.A. from the University of Chicago “The Power of the Pen: The Not-So-Secret Weapon of Congress-wary Presidents” The American Prospect, July 16, http://www.prospect.org/cs/articles?article=the_power_of_the_pen]

In the modern era, executive orders have gone from being a tool largely reserved for internal White House operations -deciding how to format agency budgets or creating outlines for diplomatic protocol -- to a powerful weapon in defining, and expanding, executive power. In turn, presidents have increasingly used that power to construct and promote social policies on some of the country's most controversial issues, from civil rights to labor relations to reproductive health. 

Presidential power is critical to sustain the vital functions of American leadership 

Mallaby 2K (Sebastian, Member, Washington Post’s Editorial Board, Foreign Affairs, Jan/Feb) 

Finally, some will object that the weakness of the presidency as an institution is not the main explanation for the inadequacies of American diplomacy, even if it is a secondary one. The ad hominem school of thought argues instead that Bill Clinton and his advisers have simply been incompetent. Others make various sociological claims that isolationism or multiculturalism lies at the root of America's diplomatic troubles. All of these arguments may have merit. But the evidence cited by both camps can be better explained by the structural weakness of the presidency. Take, for example, one celebrated error: President Clinton's declaration at the start of the Kosovo war that the Serbs need not fear NATO ground troops. This announcement almost certainly cost lives by encouraging the Serbs to believe that America was not serious about stopping ethnic cleansing. The ad hominem school sees in this example proof of Clinton's incompetence; the sociological school sees in it proof of isolationist pressure, which made the option of ground troops untenable. But a third explanation, offered privately by a top architect of the Kosovo policy, is more plausible. According to this official, the president knew that pundits and Congress would criticize whichever policy he chose. Clinton therefore preemptively took ground troops off the table, aware that his critics would then urge him on to a ground war -- and also aware that these urgings would convince Belgrade that Washington's resolve would stiffen with time, rather than weaken. The president's stand against ground troops was therefore the logical, tactical move of a leader feeling vulnerable to his critics. Other failings of American diplomacy can likewise be accounted for by the advent of the nonexecutive presidency. Several commentators, notably Samuel Huntington and Garry Wills in these pages, have attacked the arrogance of America's presumption to offer moral leadership to the world. But American leaders resort to moral rhetoric largely out of weakness. They fear that their policy will be blocked unless they generate moral momentum powerful enough to overcome domestic opponents. Likewise, critics point to the hypocrisy of the United States on the world stage. America seeks U.N. endorsement when convenient but is slow to pay its U.N. dues; America practices legal abortion at home but denies funds to organizations that do the same abroad. Again, this hypocrisy has everything to do with the weak executive. The president has a favored policy but is powerless to make Congress follow it. Still other critics decry American diplomacy as a rag-bag of narrow agendas: Boeing lobbies for China trade while Cuban-Americans demand sanctions on Cuba. Here, too, presidential power is the issue. A strong presidency might see to it that America pursues its broader national interest, but a weak one cannot. This is why Clinton signed the Helms-Burton sanctions on Cuba even though he knew that these would do disproportionate harm to U.S. relations with Canada and Europe. What if America's nonexecutive presidency is indeed at the root of its diplomatic inadequacy? First, it follows that it is too optimistic to blame America's foreign policy drift on the weak character of the current president. The institution of the presidency itself is weak, and we would be unwise to assume that a President Gore or Bradley or Bush will perform much better. But it also follows that it is too pessimistic to blame America's foreign policy drift on cultural forces that nobody can change, such as isolationism or multiculturalism. 

Global nuclear war 

Khalilzad ‘95 (Zalmay, RAND Corporation, Losing The Moment? Washington Quarterly, Vol 18, No 2, p. 84) 

Global Leadership Under the third option, the United States would seek to retain global leadership and to preclude the rise of a global rival or a return to multipolarity for the indefinite future. On balance, this is the best long-term guiding principle and vision. Such a vision is desirable not as an end in itself, but because a world in which the United States exercises leadership would have tremendous advantages. First, the global environment would be more open and more receptive to American values -- democracy, free markets, and the rule of law. Second, such a world would have a better chance of dealing cooperatively with the world's major problems, such as nuclear proliferation, threats of regional hegemony by renegade states, and low-level conflicts. Finally, U.S. leadership would help preclude the rise of another hostile global rival, enabling the United States and the world to avoid another global cold or hot war and all the attendant dangers, including a global nuclear exchange. U.S. leadership would therefore be more conducive to global stability than a bipolar or a multipolar balance of power system. 

XO Solvency – General

XOs have the force of law and can effectively implement policy

Mayer 1 [Kenneth, Professor of Political Science @ University of Wisconsin – Madison, With the Stroke of a Pen]

These chronicles of presidential decisiveness and unilateral action are at odds with the prevailing scholarly view of presidential power. Among political scientists the conventional wisdom is that the president is weak, hobbled by the separation of powers and the short reach of his formal legal authority. Presidential power, far from being a matter of prerogative or legal rule, “is the power to persuade,” wrote Richard Neustadt in the single most influential statement about the office in the past fifty years.6 Yet throughout U.S. history presidents have relied on their executive authority to make unilateral policy without interference from either Congress or the courts. In this book, I investigate how presidents have used a tool of executive power—the executive order—to wield their inherent legal authority. Executive orders are, loosely speaking, presidential directives that require or authorize some action within the executive branch (though they often extend far beyond the government).They are presidential edicts, legal instruments that create or modify laws, procedures, and policy by fiat. Working from their position as chief executive and commander in chief, presidents have used executive orders to make momentous policy choices, creating and abolishing executive branch agencies, reorganizing administrative and regulatory processes, determining how legislation is implemented, and taking whatever action is permitted within the boundaries of their constitutional or statutory authority. Even within the confines of their executive powers, presidents have been able to “legislate” in the sense of making policy that goes well beyond simple administrative activity. Y ale Law School professor E. Donald Elliot has argued that many of the thousands of executive orders “plainly ‘make law’ in every sense,”7 and Louis Fisher finds that despite the fact that the Constitution unambiguously vests the legislative function in Congress, “the President’s lawmaking role is substantial, persistent, and in many cases disturbing.”8 

XO Solvency - Credibility

President Action key to International Credibility

Stein 1 [Kenneth W, William E. Schatten Professor of Contemporary Middle Eastern History, Political Science and Israeli Studies at Emory University, 2001, “MIDDLE EAST: THE BUSH ADMINISTRATION AND THE MIDDLE EAST: A CASE FOR SELECTIVE ENGAGEMENT”, Emory Law Journal, from Lexis Nexis, 50 Emory L.J. 855
Second, the political experience and background of this and other presidents heavily influence the degree of involvement in foreign policy matters. Former governors who become presidents, while eventually engaged in foreign policy matters, generally take a longer time to dive personally into the complexities of foreign affairs than do presidents whose political skills are honed with prior military or Congressional career backgrounds. As former governors, Presidents Roosevelt, Carter, Reagan, and Clinton were less schooled in international affairs prior to their swearing-in than were Presidents Eisenhower, Kennedy, Johnson, Nixon, Ford, and George Bush, Sr., all of whom had foreign policy experience. Despite a quarter-century of American stewardship of Arab-Israeli negotiations, at least one president, Ronald Reagan, chose to be more aloof than others in driving possible Arab-Israeli negotiating conclusions. Without question, action and attentiveness of the Oval Office to foreign affairs is critical. If the president is not perceived by foreign leaders to be decidedly interested or engaged in a particular foreign policy area or matter, an issue can careen from side to side, allowing the United Nations, the European Union, or other international bodies or personality to monitor and manage a foreign policy issue. And with or without the reality of American management of a foreign policy issue, matters can spiral out of control if the international community and the United States either disregard the severity of a problem or just shy away from engagement. However, when the president himself, as were Jimmy Carter and Bill Clinton, or the president's secretary of state, known to outsiders as clearly designated to speak on behalf of the president (e.g., Henry Kissinger for Richard Nixon, Jim Baker for George Bush, Sr.), is deeply engaged in a foreign policy matter such as the Arab-Israeli negotiating process, those in the Middle East take the American president seriously.
XO Solvency – Nuclear Weapons

President has unrestrained authority over nuclear weapons

Garcia 3 [Michael, JD Georgetown Law, A Necessary Response: The Lack of Domestic and International Constraints Upon a U.S. Nuclear Response to a Terrorist Attack” Georgetown Journal of Public Law and Policy 1 Geo. J.L. & Pub. Pol'y 515, Lexis]

Although international law offers little, if any legal (as opposed to political), constraints upon U.S. policymakers' decisions regarding the use of force, domestic law provides definitive limits upon such actions. The U.S. system relies upon "checks and balances" to ensure that no branch of government can become overly powerful--a system that is particularly critical in times of war. The Framers recognized the need for executive control over warfare; the nature of warfare requires quick and uniform decision making and is far better served by the executive than by a large, deliberative legislature. n24 However, the Framers believed that the President should not be given unchecked authority to declare and make war; they feared that absolute power of the executive in war matters might lead presidents to use war on behalf of personal objectives such as revenge, military glory, or personal or partisan aggrandizement. n25 Therefore, the Framers placed two critical war powers in the hands of Congress. Although the President would have the power as Commander in Chief of the nation's armed forces to conduct armed hostilities in the manner he deemed appropriate, n26 the power to declare war and fund the military was granted to Congress. n27 Additionally, the power of impeachment provided Congress with another potential  [*520]  means of limiting the President's control over warfare. n28 Yet, despite these checks, the Executive Branch's control of nuclear weapons remains unconstrained. Congress's cutting military funds or attempting to impeach the President after a nuclear weapon has been launched does nothing to rectify the damage that has already been done. Furthermore, longstanding executive practices n29 suggest that a President might not wait for a congressional declaration to authorize a nuclear attack, especially if it is in response to an attack on the United States. Because of the legitimate possibility that the United States will be subject to additional terrorist attacks, possibly more destructive than those of September 11, the dangers of unfettered executive authority over nuclear weapons loom particularly large.
President Key to Solving Nuclear Weapon Deployment

Goldstein 88 [Yonkel, “Failure of Constitutional Controls Over War Powers in the Nuclear Age: The Argument for a Constitutional Amendment.”, Stanford Law Review, from Lexis Nexis, 40 Stan. L. Rev. 1543]

In sum, the concerns about the control of nuclear weapons center on the issue of the authorization of their use. Authorization could be limited to the President because nuclear weapons are only a credible threat if they can be used with minimal delay. The President, as Commander in Chief, is the only person who has both a claim to the constitutional power and the ability to decide the question quickly enough to preserve the weapons' utility. An alternative authorization scheme could provide that the President share control in conjunction with Congress. Because nuclear weapons are so destructive, their use constitutes the equivalent of a war, and thus Congress must fulfill its constitutionally mandated duty to decide on their use, under its non-delegable power to declare war. A third possibility is to delegate control to lower level military commanders. The only way nuclear weapons will be a credible threat is if the ability to use them is assured under all circumstances. Given the logistical problems with communication and control, the best way to maximize such assurance is to grant the appropriate military commanders such control. In this scenario, constitutional concerns would be satisfied by presidential authorization of such strategies and congressional appropriation of funds for major weapons systems. A final alternative is to authorize control by the President, together with a predesignated committee of Congress. This balances the policy-setting prerogative of Congress against the efficiency needs of a system of nuclear deterrence. 

XO Solvency – Military

Executive Orders are most successful and strategic in the context of military strategy

Howell, 2005, [William G., Presidential Studies Quarterly, Ph.D., university of Chicago, “Unitlateral Power: a Brief Overview”, http://goliath.ecnext.com/coms2/gi_0199-5050927/Unilateral-powers-a-brief-overview.html] 


Not surprisingly, almost all the trend lines point upward. During the first 150 years of the nation's history, treaties (which require Senate ratification) regularly outnumbered executive agreements (which do not); but during the last 50 years, presidents have signed roughly ten executive agreements for every treaty that was submitted to Congress (Margolis 1986; Moe and Howell 1999b). With rising frequency, presidents are issuing national security directives (policies that are not even released for public review) to institute aspects of their policy agenda (Cooper 1997, 2002). Since Truman fatefully called the Korean War a "police action," modern presidents have launched literally hundreds of military actions without first securing a formal congressional authorization (Blechman and Kaplan 1978; Fisher 2004b). Though the total number of executive orders has declined, presidents issued almost four times as many "significant" orders in the second half of the twentieth century as they did in the first (Howell 2003, 83). Using executive orders, department orders, and reorganizations plans, presidents have unilaterally created a majority of the administrative agencies listed in the United States Government Manual (Howell and Lewis 2002; Lewis 2003). These policy mechanisms, what is more, hardly exhaust the options available to presidents, who regularly invent new ones or redefine old ones in order to suit their own strategic interests. For years, political scientists paid precious little attention to these trends. Until recently, only one book had been written on the president's unilateral powers (Morgan 1970), and most journal articles on the topic were published in law reviews (see, e.g., Cash 1963; Fleishman and Aufses 1976; Hebe 1972). There are signs, though, that change is afoot. In the past several years, three books have focused exclusively on the president's unilateral powers (Cooper 2002; Howell 2005; Mayer 2001), and others are in the works. A number of articles on executive orders have been published in mainstream political science journals (Cooper 2001; Deering and Maltzman 1999; Howell and Lewis 2002; Krause and Cohen 1997, 2000; Mayer 1999; Mayer and Price 2002; Moe and Howell 1999a, 1999b). And for the first time, edited volumes on the general topic of the presidency are devoting full chapters to unilateral powers (Edwards 2005; Rockman and Waterman, forthcoming). The nation's recent experience under the last two presidential administrations makes the subject all the more timely. From the creation of military tribunals to try suspected "enemy combatants" to tactical decisions made in ongoing conflicts in Afghanistan and Iraq to the freezing of financial assets in U.S. banks with links to bin Laden and other terrorist networks to the reorganization of intelligence gathering domestically and abroad, Bush has relied upon his unilateral powers in virtually all facets of his "war on terror." And to the considerable consternation of congressional Democrats, Bush has issued numerous rules that relax environmental and industry regulations concerning such issues as the amount of allowable diesel engine exhaust, the number of hours that truck drivers can remain on the road without resting, and the logging of federal forests. During his tenure, Bill Clinton also "perfected the art of go-alone governing." (1) Though Republicans effectively undermined his 1993 health care initiative, Clinton subsequently managed to issue directives that established a patient's bill of rights for federal employees, reformed health care programs' appeals processes, and set new penalties for companies that deny health coverage to the poor and people with pre-existing medical conditions. While his efforts to enact gun control legislation met mixed success, Clinton issued executive orders that banned various assault weapons and required trigger safety locks on new guns bought for federal law enforcement officials. Then, during the waning months of his presidency, Clinton extended federal protections to literally millions of acres of land in Nevada, California, Utah, Hawaii, and Arizona. Nor are Bush and Clinton unique in this respect. Throughout the modern era, presidents have used their powers of unilateral action to intervene in a whole host of policy arenas. Examples abound: by creating the Fair Employment Practices Committee (and its subsequent incarnations) and desegregating the military in the 1940s and 1950s, presidents defined federal government involvement in civil rights decades before the 1964 and 1965 Civil Rights Acts; from the Peace Corps to the Bureau of Alcohol, Tobacco, and Firearms to the National Security Agency to the Food Safety and Inspection Service, presidents unilaterally have created some of the most important administrative agencies in the modern era; with Reagan's executive order 12291 being the most striking example, presidents have issued a long string of directives aimed at improving their oversight of the federal bureaucracy; without any prior congressional authorization of support, recent presidents have launched military strikes against Grenada, Libya, Lebanon, Panama, Haiti, Bosnia, and Somalia. A defining feature of presidential power during the modern era, one might well argue, is a propensity, and a capacity, to go it alone. This edition of Presidential Studies Quarterly takes a hard look at these powers, and the ways that presidents have used them to advance their policy agendas. While it hardly exhausts the range of issues involved, this volume assembles an eclectic array of perspectives on, and evidence about, the president's unilateral powers. Louis Fisher provides a historical overview of judicial checks on presidential war powers, to which unilateral directives have contributed significantly in the modern era. Phillip Cooper scrutinizes presidential signing statements, which enable presidents to ascribe meanings to legislation not intended by members of Congress and thereby influence the processes of judicial review. Lisa Martin presents and then tests a game theoretic model that predicts when presidents will propose treaties and when they will issue executive agreements. David Lewis shows how presidents use their appointment powers to improve the chances that the bureaucracy will faithfully implement policies issued unilaterally. William Howell and Kenneth Mayer consider patterns of unilateral activity during presidential transitions, and demonstrate that outgoing presidents whose party has lost a November election have every incentive and opportunity to advance the last vestiges of their policy agenda with executive orders and rule changes. 
XO Solvency – Military

President Key to armed forces, Congress Fails

Barron and Lederman 8 [Barron, David J., Professor of Law, Harvard Law School and Lederman, Martin S., Visiting Professor of Law, Georgetown University Law Center, “THE COMMANDER IN CHIEF AT THE LOWEST EBB -- A CONSTITUTIONAL HISTORY”, in the Harvard Law Review, from Lexis Nexis, 121 Harv. L. Rev. 941] 
Although the constitutional text does not offer much guidance as to the substantive war powers of the branches, it is difficult to construe the words of the Commander in Chief Clause not to establish some indefeasible core of presidential superintendence of the army and the navy (and the militia when they are called into federal service). n649 As Justice Jackson put it, the Commander in Chief Clause "undoubtedly puts the Nation's armed forces under Presidential command." n650 In addition, as we have seen, there is a longer and much more distinct history of the executive branch asserting such a superintendence prerogative than of it claiming a preclusive authority to disregard substantive limitations on the Commander in Chief's authority. Congress, moreover, has not attempted to enact many statutes that would intrude on such superintendence in a controversial manner. Thus, although it is difficult to ascertain the precise content, or breadth, of this core superintendence prerogative, we think it would be hard to deny that there is some such superintendence core. n651
President Solves Military Reduction

Brownell 1 [Brownell II, Roy E., an attorney at the Washington, D.C. law firm of Muldoon Murphy & Faucette LLP and a member of the Maryland and District of Columbia Bars, “THE CONSTITUTIONAL STATUS OF THE PRESIDENT'S IMPOUNDMENT OF NATIONAL SECURITY FUNDS”, in the Seton Hall Constitutional Law Journal, from Lexis Nexis, 12 Seton Hall Const. L.J. 1]  

More broadly, regarding the President's power during wartime, the Supreme Court has concluded that the President possesses extremely broad strategic and tactical authority. n555 "He is authorized to direct the movements of the naval and military forces placed by law at his command, and to employ them in the manner he may deem most effectual to harass and conquer and subdue the enemy." n556 In particular, the President's charge to subdue the enemy in the "most effectual" manner quite plausibly implies that he could eliminate areas of waste and inefficiency through means such as impoundment. One lower court has gone so far as to state that "when war has been declared and is actually existing, his functions as Commander in Chief become of the highest importance and his operations in that connection are entirely beyond the control of the legislature." n557
XOs can solve military actions

Cooper, 2 [Phillip J. Cooper, Gund Professor of Liberal Arts at the University of Vermont and was the first recipient of the Charles Levin Award given by the American Society for Public Administration and the National Association of Schools of Public Affairs and Administration. By Order of the President: The Use & Abuse of Executive Direct Action pg.33 University Press of Kansas, 2002

Among the standard executive orders issued by each administration is a variety of actions concerning military personel including adjustments of rates of pay and allowances for the uniform services and amendments to the manual for court marshall. Particularly during periods of heightened national security activity, orders are regularly used to transfer responsibility, people or resources from one part of the government to the military or the reverse. Many orders have been used to manage public lands,  but it is often not recognized that frequently the lands are part of military reservations or sites. In fact, many of the orders issued by presidents in time of war or national emergency are very focused actions of this sort. Even in peace time there are manifold organizational issues to detail for statuettes but that require action beyond the Department of Defense. President Clinton’s order of succession of officers to act as secretary of the army is a typical example. (pg. 33)

XO Solvency – Foreign Affairs

The president is most informed on foreign affairs
 Howell, 2005, [William G., Presidential Studies Quarterly, Ph.D., university of Chicago, “Unitlateral Power: a Brief Overview”, http://goliath.ecnext.com/coms2/gi_0199-5050927/Unilateral-powers-a-brief-overview.html] 

In foreign affairs, the president enjoys important informational advantages. This is especially true in matters involving the use of force, where a massive network of national security advisers, an entire intelligence community, and diplomats and ambassadors stationed all over the globe report more or less directly to the president, and where nothing comparable supports members of Congress. Instead, members must rely on the president and those within his administration to share information that might bear upon contemporary foreign-policy debates. To deal with the fact that presidents are not always forthcoming, Congress has established a variety of oversight procedures, a complex rulemaking process, and liaison offices throughout the federal bureaucracy (Kiewiet and McCubbins 1991; McCubbins and Schwartz 1984). But a more basic problem often goes unnoticed: the issuance of unilateral directives without Congress knowing, or without its membership finding out until it is too late to craft an effective response. Such sorts of informational breakdowns, plainly, corrode congressional checks on presidential power; and so as to mitigate these specific effects, over the past century Congress has enacted several important laws. 


President holds power in foreign affairs

Brownell 1 [Brownell II, Roy E., an attorney at the Washington, D.C. law firm of Muldoon Murphy & Faucette LLP and a member of the Maryland and District of Columbia Bars, “THE CONSTITUTIONAL STATUS OF THE PRESIDENT'S IMPOUNDMENT OF NATIONAL SECURITY FUNDS”, in the Seton Hall Constitutional Law Journal, from Lexis Nexis, 12 Seton Hall Const. L.J. 1]  

At the core of the concept of National Security Impoundment is the notion that the President possesses greater constitutional authority in the field of national security affairs than in domestic affairs. The reason the two types of presidential power differ is because the law of international relations is distinct from that of municipal law. Dualist international relations theory teaches that international and municipal law occupy separate legal spheres. n14 The President is granted greater leeway in national security affairs by the Constitution because as Chief Executive he is the nation's agent in the unique legal realm which comprises the Law of Nations. n15
The national security/domestic distinction is a centuries-old concept that is reflected by the greater power historically exercised by the Executive in what is today considered national security affairs. In the late-seventeenth century, John Locke, in his Second Treatise of Civil Government, distinguished between three types of power exercised by the English Crown: executive, prerogative and  [*12]  "federative." n16 The latter, Locke contended, involved the "Power of War and Peace, Leagues and Alliances, and all the Transactions, with all Persons and Communities without the Commonwealth." n17 The federative power was therefore "distinct" from "executive" power even though the two powers were united in the English Crown. n18 The rationale behind this distinction was that nations exist in a somewhat anarchic state, while individuals in a civil society live under an enforceable rule of law. n19 For this reason, the power of the Executive must be more flexible and given wider parameters than in domestic affairs. For the very same reason, Congress may delegate greater power to the President in national security affairs. Locke's philosophic heirs - Montesquieu, n20 Blackstone n21 and DeLolme, n22 - all generally shared his understanding that national security power occupied a central role in the concept of Executive power.

The Lockean distinction that the Executive possesses greater national security  [*13]  authority than domestic authority is reflected in the text of the U.S. Constitution which was influenced in no small part by his writings. n23 Even the most perfunctory review of Article II of the Constitution reveals that the affirmative grants of power to the President are much more substantive in the area of national security affairs than in domestic affairs. In a formal sense, the President can affirmatively affect domestic policy only through the Appointments Clause or by making recommendations through the state of the Union, and even then his influence is only indirect. n24 With respect to formal, negative influence, he can also brandish his veto power to affect legislation before it arrives at his desk. n25 The rest of Article II, however, simply describes his responsibilities. For example, the President is required to faithfully execute the laws, n26 take the Oath of Office n27 and give a state of the Union. n28
XO Solvency – South Korea

Presidential Action Key, Korea Specific

Brownell 1 [Brownell II, Roy E., an attorney at the Washington, D.C. law firm of Muldoon Murphy & Faucette LLP and a member of the Maryland and District of Columbia Bars, “THE CONSTITUTIONAL STATUS OF THE PRESIDENT'S IMPOUNDMENT OF NATIONAL SECURITY FUNDS”, in the Seton Hall Constitutional Law Journal, from Lexis Nexis, 12 Seton Hall Const. L.J. 1]  

Second, the President would appear to possess the constitutional authority to impound funds earmarked for overseas expenditure. The Courts have indicated a geographic component exists with respect to the President's national security power. In this respect, the President appears to have maximum discretion to combat aggression abroad. Justice Jackson in Youngstown stated that: "we should not use this occasion to circumscribe, much less to contract the lawful role of the President as Commander in Chief. I should indulge the widest latitude of interpretation to sustain his exclusive function to command the instruments of national force, at least when turned against the outside world for the security of our society." n569 In effect, Justice Jackson, in this highly regarded opinion, concluded that the President has "exclusive" power to direct national power against outside opposition. That language would seem to preclude almost any congressional interference with the President's use of his Commander in Chief power abroad. n570Professor Quincy Wright has underscored this point. "Though Congress has legislated on broad lines for the conduct of ... [diplomatic, consular, military and naval] services it has descended to much less detail than in the case of services operative in the territory of the United States." n571It  [*108]  would appear that almost any mandate to spend funds overseas could be seen as constitutionally suspect.

An example of when the President could likely impound national security funds would be if Congress mandated the construction of certain fortifications along the Demilitarized Zone in North Korea. If the President thought the facilities were unwarranted and detrimental to the nation for diplomatic or military reasons, he could withhold the funds. More difficult questions arise regarding the impoundment of funds earmarked for projects such as weapons systems made in the U.S. The construction of these systems in the U.S. has no small domestic impact. Because the construction takes place on U.S. soil, the President's power would appear to be reduced accordingly. What is more, from a practical standpoint, the impoundment of funds to be spent in the United States would also appear to have a better chance of being litigated and heard in a U.S. court. n572 Presidential actions overseas are often non-reviewable in U.S. courts. n573Despite the domestic impact of impounding funds for weapons systems, the history of impoundment, however, would appear to point toward the legitimacy of such action under certain circumstances, particularly during wartime. Since the courts have never ruled on the issue of National Security Impoundment, the coordinate construction since 1801, n574 which strongly favors its existence, must be accorded significant weight.


A2: No Modeling

The president is the focal point of American politics – everyone perceives executive action

Fitts 96 [Michael, Professor of Law @ UPenn Law School, “The Paradox Of Power In The Modern State”, University of Pennsylvania Law Review, 144 U. Pa. L. Rev. 827, Lexis]

Not surprisingly, these diverse factual conclusions often mirror contrasting normative positions on the value of a strong president. On one side, proponents of a strong president argue that a government more directly controlled by a single decisionmaker - that is, a strong unitary executive - frequently avoids many of the collective action problems endemic to legislative bodies or dispersed government organizations, such as Congress or a plural executive. Borrowing from public choice theory, these proponents conclude that the exercise of power by a centralized but politically visible and [*830]  electorally accountable institution, such as the president, often serves as the most effective and democratic form of government. In a sense, it is a better form of "enterprise liability." Critics of presidential power, on the other side, emphasize the failures of recent presidents: their lack of accountability to many important political constituencies (both majoritarian and minoritarian); their inability to exercise effective leadership; and their apparent lack of competence, let alone expertise. 4 The succession of scandals surrounding each of the last three presidents reinforces this view. Proponents of this position ask why more power should be placed in such a discredited and potentially tyrannical institution. Despite these different assessments of the president's appropriate role, most contributors to this debate seem to agree implicitly on one thing: vesting enhanced authority in the person of the president has increased his influence in the past and will continue to do so if additional centralizing changes are implemented. 5 This view is especially prevalent among legal academics, who generally assume that giving greater formal legal control to the president through devices such as a line-item veto or executive order 12,291, 6  [*831]  will necessarily increase his ability to work his will over the bureaucracy, and the government in general. 7 Formal legal power, in other words, will ultimately translate into real policy influence. Similarly, political science scholars who study the strategic implications of political organization suggest that the political singularity of the presidential persona is a source of immense informal political strength. By applying insights derived from game theory, these commentators delineate the president's strategic advantages in overseeing the modern state, chiefly his influence on the public agenda, ability to establish "focal points" for political bargaining, and freedom from the costs of collective decisionmaking and action. 8 Indeed, even critics of a strong presidency recognize this [*832]  centralization as an important - albeit unwelcome - source of the president's power. 9  [*833] As a result, the debates over whether the president is strong or weak, and whether his power should be increased or limited, have focused invariably on legal, structural, and political changes that would either vest or reduce personal presidential authority. On the one side, those who argue that the president is too strong tend to support expanded congressional oversight of the White House, limited use of the presidential veto, increased autonomy of the executive branch bureaucracy, and increased access for Congress and the press to government documents and deliberations under the Freedom of Information Act (FOIA), 10 Government in the Sunshine Act (GSA), 11 and Federal Advisory Committee Act (FACA). 12 On the other side, those who perceive the president as too weak usually call for a more "unitary executive." These proponents tend to support the enactment of a law authorizing a [*834]  line-item veto, expansion of presidential supervisory powers over the bureaucracy through executive orders such as 12,291, 13 12,498, 14 and 12,866, 15 elimination of the independence of independent agencies, expansion of the executive privilege doctrine, and greater insulation of the president from public scrutiny under FOIA and FACA. 16 As the breadth of this list indicates, resolution of most legal issues regarding the powers of the presidency turns on whether one views the president as either too strong or too weak. 17 Both sides seem to agree, however, that increasing the centralization of power in the person of the president, both legally and politically, will significantly increase his influence. 18  [*835] This Article takes issue with some important elements of this analysis. I argue that the structural changes that appear to enhance the power of the president under public choice approaches and unitary executive principles can, at the same time, actually undermine the president's reputation, his ability to resolve conflicts, and ultimately, his political strength. As a result, formal attempts to strengthen the presidency may have "diminishing marginal returns" and perhaps even negative effects, at least in some contexts. The reasons are complicated but straightforward: the individuality, centrality, and visibility of the "personal unitary presidency," which is seen as an advantage in terms of collective choice and public debate, can be a disadvantage when it comes to conflict resolution and public assessment. By using the term "mediating conflict," I refer to the way in which a political leader or institution overcomes the social and political costs of resolving distributional and symbolicdisputes. 19 Due to his singularity and enhanced visibility,  [*836]  a unitary, centralized president may be less able to mediate many of these conflicts. At the same time, he may be politically evaluated more often under personal (rather than institutional) criteria and subjected to an overassessment of government responsibility and error. This combination of effects can undermine not only the popularity and perceived competence - what I will call "legitimacy" - of the person who holds the office, but indirectly, the president's political influence as well. What the institution of the presidencyseems to gain in strategic power from its centralization in asingle visible individual, it may lose, at least in some contexts, asaresult of the normative political standards applied to individuals. This analysis is intended to explain a paradox in the current debate. Many commentators suggest that the presidency has become more centralized both legally and politically in recent years, as the president and his bureaucratic alter ego, the Executive Office of the President, have become more involved formally and informally in public policy decisions. 20 At the same time, some commentators, led by Theodore Lowi, have persuasively detailed the political weaknesses and perceived inadequacies of modern presidents. 21 How can these observations be reconciled? 22 Extending Lowi's analysis, I argue that while the presidency may have become a more complex and effective institution bureaucratically and legally, in many ways it has also become more individualized politically, which can undermine its political legitimacy and strength. The legal theory of the unitary executive, for which I have some sympathy, can thus be at war with itself.  [*837] What are the implications of this analysis? First, legal scholars should appreciate the theoretical complexity of the problem. The debate over whether the president is too strong or too weak is insome cases a false dichotomy because the various legal and political changes serving to centralize formal and informal presidential resources may increase presidential influence in some contexts and diminish it in others. 23 Indeed, although a more central, unitary president may be stronger overall, he may nevertheless be perceived as less competent. In this sense, one important goal ofthis Article is to explore how the source of at least some of our frustration with the office of the presidency is the result of the structure of the position, rather than the personal "mistakes" of its inhabitants. The second purpose of this Article, though far more speculative, is policy oriented: to suggest possible legal reforms and tactical approaches modern presidents could follow. Can structural mechanisms or approaches be developed that help the chief executive, when appropriate, mediate conflict and avoid certain types of individualized scrutiny? In the past, old-style political parties often filled this role, 24 but we are unlikely to return to that era. 25 In the alternative, I offer several legal, structural, and political changes that might improve the president's ability to mediate conflict, including (paradoxically) reassessment of the line-item veto, selected cutbacks in direct presidential oversight of agencies, and the judicious creation of commissions, such as the Commission on Base Realignment and Closure, 26 which operate [*838]  with less direct presidential control. Part I describes the different ways in which the modern presidency has become more centralized legally and politically, making the office more visible and politically accountable. Under the analyses developed separately in the legal literature on the unitary presidency and in the political science literature on a centralized "modern" or "plebiscitary" presidency, these developments would seem to make the presidency a more effective and democratic institution. These writings, while focusing on different substantive areas, share common theoretical perspectives on the value of increasing centralized presidential power. Despite these structural developments, the modern presidency does not seem to be a particularly strong institution. Parts II through V offer several possible theoretical explanations, exploring, from a general perspective, the different ways in which the president's visibility and centralization may, at the same time, delegitimate politically his exercise of governmental power. Specifically, increased visibility and centralization may diminish the president's ability to mediate conflict (Part II), subject him to an instrumentally inappropriate standard of personal moral evaluation (Part III), result in an overassessment of personal presidential error (Part IV), and lead to an overassessment of the president's responsibility for government and social outcomes (Part V). Although these potential consequences are powerfully affected by cultural perceptions and vary in importance according to context, taken together they can help explain many of the difficulties faced by a more visible and centralized modern presidency. At the same time, these generic effects serve to undermine some of the common analytic assumptions underlying the legal and public choice analyses of a unitary, centralized presidency. My point is not that a modern centralized presidency is overall weaker as a result of the changes (it probably is not), but only that the relationship between greater centralized authority and overall influence can be quite mixed. Finally, in the Conclusion, this Article explores specifically how we might alleviate some of these negative consequences through both legal and political changes. In entering the legal and policy debate over the presidency, thisArticle reflects two rather distinct approaches. First, it focuses on the informal political consequences of legal structure, especially [*839]  mediating political conflict and assessing error. Given the heightened visibility of and information about political actors, these informal consequences may be becoming more important in understanding the influence of the president. 27 Yet, as explained below, scholars writing in both the unitary president and public choice traditions often deemphasize the importance of these two informal effects. This is perhaps because public choice scholars operate under the assumption that "preferences" are given, 28 while legal academics tend to overlook the systemic impact of formal legalauthority on informal political power. 29 Although I will rely in many places on public choice and legal analysis, this Article is a work of mid-level analysis. I seek to integrate the insights of therational choice tradition with more textured claims about political psychology, information asymmetries, and American culture.  [*840] Second, to understand the effects of these informal factors on the power of the presidency, this Article adopts a fairly abstract approach. References to individual presidents, which I plan to develop further in a future article, are offered primarily for illustrative purposes. This method contrasts with many political science pieces on the presidency that seek to explain the strength of the institution in terms of individual personalities or styles. These "great person" theories are rich in detail but offer no analysis that can be usefully generalized or evaluated. 30 Legal studies, on the other hand, tend to engage in a formal doctrinal analysis but ignore informal political factors or fail to incorporate them systematically 

A2: No Modeling

<< Fitts Continues – No Text Removed>>

into their formal analysis. 31 If one broadens the analysis of the presidency to include these informal perspectives, however, the political singularity of the president - viewed positively under public choice models of collective action and unitary president proposals - emerges as a potential source of his weakness. 32  [*841] I. The Presidency A. The Modern Presidency What is the nature of the presidency in the modern state? Numerous political scientists and legal academics claim that our recent chief executives have inherited a "modern presidency," 33 which began to develop with Franklin Roosevelt and is structurally distinct from earlier regimes. 34 Of course, the balance of power among the president, Congress, and the agencies is exceedingly complex, since the amount of bureaucratic activity and legislative oversight has increased greatly over the years. Nevertheless, "the resources of modern presidents [are thought by many to] dwarf those of their predecessors." 35 Commentators point to three related changes that centralize greater formal power in the institution and increase the informal political assets at the president's command. The first change, which is to some extent considered the most important and defining quality of the modern presidency, is the increased visibility of the president as an individual within the electoral process. Prior to the Roosevelt Administration, the president was viewed more as a member of both a party and a complicated and elite system of government. He was also relatively distant from the population. The modern presidents, in contrast, are elected increasingly as individuals in the primary and general elections on the basis of direct public exposure in the media. This [*842]  evolution, which has occurred over a number of years, is a result of social forces, such as the decline of political parties 36 and the rise of the media, as well as legal changes, such as the ascendancy of primaries. 37 Second, once in power, modern presidents have increasingly attempted to take greater formal and informal control of the executive branch, through policy expansion of the OMB and the Executive Office of the President and increased oversight of agencies under Executive Order 12,291 38 and its successor orders. Indeed, every president since Roosevelt has attempted to centralize power in the White House to oversee the operations of the executive branch and to make its resources more responsive to his policy and political needs. 39  [*843] Finally, and relatedly, the modern presidency has become more centralized and personalized through its public media role - that is, its "rhetorical functions." 40 Given changes in the press and the White House office, the president has become far more effective in setting the agenda for public debate, sometimes even dominating the public dialogue when he chooses. 41 Economists would probably attribute the president's ability to "transmit information" to the centralized organization of the presidency - an "economy of scale" in public debate. 42 At the same time, the president can establish [*844]  a "focal point" around preferred public policies. 43 This proposition can also be stated somewhat differently. As an institution embodied in a single individual, the president has a unique ability to "tell" a simple story that is quite personal and understandable to the public. As a number of legal academics have shown, stories can be a powerful mode for capturing the essence of a person's situated perspective, improving public comprehension of particular facts, and synthesizing complex events into accessible language. 44 Complex institutions, such as Congress, have difficulty [*845]  assembling and transmitting information as part of a coherent whole; they represent a diversity - some would say a babble - of voices and perspectives. In contrast, presidents have the capacity to project a coherent and empathetic message, especially if it is tied to their own life stories. In this sense, the skill of the president in telling a story about policy, while sometimes a source of pointed criticism for its necessary simplicity, 45 may greatly facilitate public understanding and acceptance of policy. 46 B. The Theory of the Unitary Presidency This picture of the modern presidency is quite consistent with those parts of the legal and political science literatures exploring the advantages of presidential (as opposed to legislative) power and advocating a more unitary or centralized presidency. According to this view, 47 power and accountability in government and in the executive branch should be moved more toward the top, giving the [*846]  president and his staff greater ability to make decisions themselves or to leave them, subject to oversight, in the hands of expert agency officials. In the legal literature, this position is usually associated with support for strengthening the president's directorial powers over the agencies, unfettered presidential removal authority, and Chevron deference to agency regulations 48 reviewed by the White House. Similarly, political scientists emphasize the plebiscitarian president's growing informal influence with the agencies and the public, as well as the association between a strong president and the "national" interest. 49 To be sure, legal proponents of a strong unitary presidency usually do not outline a comprehensive policy defense of the legal position but rely more on doctrinal justifications and related policy arguments. 50 By synthesizing and integrating the interrelated legal and policy rationales in the legal and political science literatures, however, one can sketch the outlines of a common theory. This analysis suggests that the structure of a more unitary, centralized presidency should enhance the power, legitimacy, and effectiveness of the office, especially as compared to Congress, in three different but related ways.  [*847] First, with respect to the administration of the executive branch, centralized power, or at least the opportunity for the exercise of centralized power, is thought to facilitate better development and coordination of national programs and policies. Because federal government programs interrelate in countless ways, a centralized figure or institution such as the president is seemingly in a good position to recognize and respond to the demands of the overall situation. 51 For similar reasons, as social and political change accelerates, the president may be well-situated to foresee and implement adaptive synoptic changes - that is, to engage in strategic planning. One of the rationales for the existence of the federal governmentis the national effect of its policies, which under this view can be reconciled most easily at the top. 52 To the extent that the president is successful in putting together such programs, he should receive political credit, which would redound to his political strength. 53 Second, centralized power facilitates greater political accountability by placing in one single individual the public's focus of government performance. If the public had to evaluate electorally the activities of hundreds of different officials in the executive branch, its information about the positions, actions, and effects of government behavior would be extraordinarily limited. 54 Only those most [*848]  interested in a particular function would be likely to have information about its behavior or attempt to influence that behavior through election, lobbying, or litigation. This is the standard concern with New Deal agencies captured by the so-called iron triangle of Washington politics. 55 By contrast, placing overall political responsibility in one individual is thought to facilitate broader political accountability. While this oversight can have mixed effects depending on presidential performance, it has the potential for strengthening the president's political support and influence. 56 Because he is more likely to approximate the views of the median voter, 57 a unitary president is thought to enjoy a clear majoritarian mandate, as the only elected representative of all "ThePeople." This democratic legitimacy should be, in turn, a major source of his political strength. 58 As one commentator has [*849]  argued: "Every deviation from the principle of executive unitariness will necessarily undermine the national majority electoral coalition." 59 Finally, on an elite political level, the existence of a single powerful political actor serves a political coordination function. 60 A dispersed government with a decentralized political structure has a great deal of difficulty in reaching cooperative solutions on policy outcomes. Even if it does reach cooperative solutions, it has great difficulty in reaching optimal results. Today, there are simply too many groups in Washington and within the political elite to reach the necessary and optimal agreement easily. 61 A central and visible figure such as the president, who can take clear positions, can serve as a unique focal point for coordinating action. 62 With the ability to focus public attention and minimize information costs, 63  [*850]  a president can also be highly effective in overcoming narrow but powerful sources of opposition and in facilitating communication (that is, coordination and cooperation) between groups and branches. 64 In technical terms, he might be viewed as the "least cost avoider." 65 The budget confrontation between Clinton and Congress is only the most recent example of the president's strategic abilities. 66 In this regard, it is not surprising that moststudies have found that the president's popularity is an important factor in his ability to effectively negotiate with Congress. 67
Presidential action is perceived globally

Sunstein 95 [Cass, Karl N. Llewellyn Professor of Jurisprudence, University of Chicago Law School and Department of Political Science, “An Eighteenth Century Presidency in a Twenty-First Century World” Arkansas Law Review, 48 Ark. L. Rev. 1, Lexis]
With the emergence of the United States as a world power, the President's foreign affairs authority has become far more capacious than was originally anticipated. For the most part this is because the powers originally conferred on the President have turned out - in light of the unanticipated position of the United States in the world - to mean much more than anyone would have thought. The constitutionally granted authorities have led to a great deal of unilateral authority, simply because the United States is so central an actor on the world scene. The posture of the President means a great deal even if the President acts clearly within the scope of his constitutionally-granted power. Indeed, mere words from the President, at a press conference or during an interview, can have enormous consequences for the international community.
A2: Delay

XOs are quick and avoid bureaucratic rulemaking – only the plan would get delayed by procedural requirements

Cooper 2 [Phillip, Professor of Public Administration @ Portland State University, By Order of the President: The Use and Abuse of Executive Direct Action”] 
Executive orders are often used because they are quick, convenient, and relatively easy mechanisms for moving significant policy initiatives. Though it is certainly true that executive orders are employed for symbolic purposes, enough has been said by now to demonstrate that they are also used for serious policymaking or to lay the basis for important actions to be taken by executive branch agencies under the authority of the orders. Unfortunately, as is true of legislation, it is not always possible to know from the title of orders which are significant and which are not, particularly since presidents will often use an existing order as a base for action and then change it in ways that make it far more significant than its predecessors. The relative ease of the use of an order does not merely arise from the fact that presidents may employ one to avoid the cumbersome and time consuming legislative process. They may also use this device to avoid sometimes equally time consuming administrative procedures, particularly the rulemaking processes require by the Administrative Procedure Act. Because those procedural requirements do not apply to the president, it is tempting for the executive branch agencies to seek assistance from the White House to enact by executive order that which might be difficult for the agency itself to more through the process. Moreover, there is the added plus from the agency’s perspective that it can be considerably more difficult for potential adversaries to obtain standing to launch a legal challenge to the president’s order than it is to move an agency to judicial review. There is nothing new about the practice of generating executive orders outside the White House. President Kennedy’s executive order on that process specifically provides orders generated elsewhere.

A2: Rollback

-- Fiat solves rollback – it’s justified

a. Reciprocal – aff gets durable fiat means the neg should too 

b. Ground – ensures aff doesn’t lose on backlash and its key to neg ground

c. Education – avoids should/would debates and focuses on the merits of the plan

-- Most executive orders aren’t overturned. 

Murray 99 [Frank, “Clinton’s Executive Orders are Still Packing a Punch: Other Presidents Issued More, but His are Still Sweeping” Washington Times  http://www.englishfirst.org/13166/13166wtgeneral.html]

Clearly, Mr. Clinton knew what some detractors do not: Presidential successors of the opposite party do not lightly wipe the slate clean of every order, or even most of them. Still on the books 54 years after his death are 80 executive orders issued by Franklin D. Roosevelt. No less than 187 of Mr. Truman's orders remain, including one to end military racial segregation, which former Joint Chiefs of Staff Chairman Colin Powell praised for starting the "Second Reconstruction." "President Truman gave us the order to march with Executive Order 9981," Mr. Powell said at a July 26, 1998 ceremony marking its 50th anniversary.  Mr. Truman's final order, issued one day before he left office in 1953, created a national security medal of honor for the nation's top spies, which is still highly coveted and often revealed only in the obituary of its recipient. 

A2: Rollback (Congress)

-- Its extremely difficult to challenge executive orders

Cooper 97 [Phillip, Prof of Public Administration @ Portland State, Nov 97, “Power tools for an effective and responsible presidency” Administration and Society, Vol. 29, p. Proquest]
If Congress does challenge an executive order, then the president must either demonstrate that he properly interpreted the statute in question or that the action can be independently justified from executive powers delegated by the Constitution. However, it can, for a variety of reasons, be very difficult to get a legal challenge into court, and even if such a case does reach a judicial assessment, the broad kinds of grounds that can be asserted by the president can make it extremely difficult to challenge a presidential action. It has been done but it is not a simple matter (Note, 1987a).

-- There is a 0.2% risk of an overturn

Krause and Cohen 2000 [George and David, Professors of Political Science @ South Carolina, “Opportunity, Constraints, and the Development of the Institutional Presidency: The Issuance of Executive Orders” The Journal Of Politics, Vol. 62, No. 1, February 2000, JSTOR]

We use the annual number of executive orders issued by presidents from 1939 to 1996 to test our hypotheses. Executive orders possess a number of properties that make them appropriate for our purposes. First, the series of executive orders is long, and we can cover the entirety of the institutionalizing and institutional-ized eras to date.6 Second, unlike research on presidential vetoes (Shields and Huang 1997) and public activities (Hager and Sullivan 1994), which have found support for presidency-centered variables but not president-centered factors, ex-ecutive orders offer a stronger possibility that the latter set of factors will be more prominent in explaining their use. One, they are more highly discretionary than vetoes.7 More critically, presidents take action first and unilaterally. In ad-dition, Congress has tended to allow executive orders to stand due to its own collective action problems and the cumbersomeness of using the legislative pro-cess to reverse or stop such presidential actions. Moe and Howell (1998) report that between 1973 and 1997, Congress challenged only 36 of more than 1,000 executive orders issued. And only two of these 36 challenges led to overturning the president's executive order. Therefore, presidents are likely to be very successful in implementing their own agendas through such actions. In fact, the nature of executive orders leads one to surmise that idiopathic factors will be relatively more important than presidency-centered variables in explaining this form of presidential action. Finally, executive orders have rarely been studied quantitatively (see Gleiber and Shull 1992; Gomez and Shull 1995; Krause and Cohen 1997)8, so a description of the factors motivating their use is worth-while.9 Such a description will allow us to determine the relative efficacy of these competing perspectives on presidential behavior.10 

-- Congress won’t rollback even the most controversial presidential decisions.

Howell 3 [William G, Assistant Professor of Gov’t @ Harvard, Powers Without Persuasion: The Politics of Direct Presidential Action pg. 112]

The real world, obviously, is much more complicated than the unilateral politics model supposes. Uncertainties abound, and presidents frequently set policies without any assurance of congressional acquiescence. It is worth considering then, how presidents fare on those occasions when Congress does respond to a presidential directive. Do presidents tend to win most of the time? Or does Congress consistently crack the legislative whip, effectively enervating imperialistic presidents? Our theoretical expectation are relatively clear. Because the president has access to more (and better) information about goings-on in the executive branch, members of Congress will try to change only a small fraction of all status quo policies in any legislative session, and we should anticipate that members will leave alone the majority of unilateral directives that the president issues. While the president may occasionally overreach on a particularly salient issue, provoking a congressional response, in most instances Congress either will do nothing at all or will endorse the president’s actions.

A2: Rollback (Future Presidents)

-- Political barriers check – new, stronger constituencies

Branum 2 [Tara L, Associate, Fulbright & Jaworski L.L.P, “President or King? The Use and Abuse of Executive Orders in Modern Day America” Journal of Legislation]

Congressmen and private citizens besiege the President with demands  [*58]  that action be taken on various issues. n273 To make matters worse, once a president has signed an executive order, he often makes it impossible for a subsequent administration to undo his action without enduring the political fallout of such a reversal. For instance, President Clinton issued a slew of executive orders on environmental issues in the weeks before he left office. n274 Many were controversial and the need for the policies he instituted was debatable. n275 Nevertheless, President Bush found himself unable to reverse the orders without invoking the ire of environmentalists across the country. n276 A policy became law by the action of one man without the healthy debate and discussion in Congress intended by the Framers. Subsequent presidents undo this policy and send the matter to Congress for such debate only at their own peril. This is not the way it is supposed to be.

A2: Perm – Do Both

-- Links to politics – perm still includes congressional action which sparks opposition, triggering the link

-- No shielding – 

- simultaneous nature of fiat means there isn’t cooperation between the two branches 

- that’s intrinsic cooperation is not a part of the cp or plan text, voting issue – allows the aff to spike

out of all neg offense

-- Doesn’t solve presidential power – simultaneous legislative and executive action creates a mixed precedent, undermining presidential authority 
Bellia 2 [Patricia, Professor of Law @ Notre Dame, “Executive Power in Youngstown’s Shadows” Constitutional Commentary, , 19 Const. Commentary 87, Spring, Lexis]

Second, courts' failure to resolve the contours of the President's constitutional powers creates uncertainty about whether some forms of constitutionally based executive action have the same legal force as a federal statute. Returning to Dames & Moore, the fact that the Court rested the President's authority on grounds of congressional approval rather than implied constitutional authority avoided the difficult question of how the President could by his sole authority displace the application of the federal statutes that had provided the basis for Dames & Moore's original cause of action against the Iranian enterprises. 291 Similar questions arise with respect to the displacement of state law by operation of sole executive agreements. The result is confusion about whether sole executive agreements are the "supreme Law of the Land," 292 with the available precedents suggesting that they are 293 and the weight of recent commentary suggesting that they are not. 

-- Congressional silence key to presidential power

Bellia 2 [Patricia, Professor of Law @ Notre Dame, “Executive Power in Youngstown’s Shadows” Constitutional Commentary, , 19 Const. Commentary 87, Spring, Lexis]

To see the problems in giving dispositive weight to inferences from congressional action (or inaction), we need only examine the similarities between courts' approach to executive power questions and courts' approach to federal-state preemption questions. If a state law conflicts with a specific federal enactment, n287 or if Congress displaces the state law by occupying the field, n288 a court cannot give the state law effect. Similarly, if executive action conflicts with a specific congressional policy (reflected in a statute or, as Youngstown suggests, legislative history), or if Congress passes related measures not authorizing the presidential conduct, courts cannot give the executive action effect. n289 When Congress is silent, however, the state law will stand; when Congress is silent, the executive action will stand. This analysis makes much sense with respect to state governments with reserved powers, but it makes little sense with respect to an Executive Branch lacking such powers. The combination of congressional silence and judicial inaction has the practical effect of creating power.  Courts' reluctance to face questions about the scope of the President's constitutional powers - express and implied - creates three other problems. First, the implied presidential power given effect by virtue of congressional silence and judicial inaction can solidify into a broader claim. When the Executive exercises an "initiating" or "concurrent" power, it will tie that power to a textual provision or to a claim about the structure of the Constitution. Congress's silence as a practical matter tends to validate the executive rationale, and the Executive Branch may then claim a power not only to exercise the disputed authority in the face of congressional silence, but also to exercise the disputed authority in the face of congressional opposition. In other words, a power that the Executive Branch claims is "implied" in the Constitution may soon become an "implied" and "plenary" one. Questions about presidential power to terminate treaties provide a  [*151]  ready example. The Executive's claim that the President has the power to terminate a treaty - the power in controversy in Goldwater v. Carter, where Congress was silent - now takes a stronger form: that congressional efforts to curb the power are themselves unconstitutional. n290

A2: Perm – Do the CP

Severs – 

“The” means all parts – they’re definitionally bound to defending all branches

Merriam-Webster's Online Collegiate Dictionary, No Date, 

http://www.m-w.com/cgi-bin/dictionary 

used as a function word before a noun or a substantivized adjective to indicate reference to a group as a whole <the elite> 

Voting issue – allows the aff to spike out of links to all neg disads. 
***Presidential Power

Uniqueness 

Executives orders early in his term will set the tone for the rest of Obama’s presidency.

Bettelheim 9 [Adriel, regulatory editor of CQ Weekly “Shape of the Office: Obama and Executive Power” CQ Politics Jan 10 http://www.cqpolitics.com/wmspage.cfm?docID=news-000003006882]

Obama is likely to follow many of the recommendations. And it is noteworthy that surprisingly few of the actions would require new laws to be written or, for that matter, any consultation with Congress. Obama could fulfill many of the wishes simply by issuing executive orders and directives, or by instructing executive branch agencies to draft new rules. The question, though, is not what he can legally do, but how he goes about it. His early actions will shed great light on Obama’s views of the power of the presidency at a time in which there is intense debate among presidential scholars and tension between the branches over the balance of powers. During the past eight years, President Bush has asserted presidential power in a singular fashion, drawing on the concept of a “unitary executive” who has unquestioned authority in times of war and is not beholden to international laws or treaties. This unusually broad interpretation of the Constitution provided the rationale for actions after the Sept. 11 terrorist attacks, including the establishment of military tribunals to try enemy combatants, the authorization of warrantless electronic surveillance of Americans and the assertion that the president may use any interrogation technique he deems necessary to protect national security.

Presidential power is still high from the Bush administration – Obama’s actions will determine the future of his authority

Savage 9 [Charlie, reporter for NYT, 2007 Pulitzer Prize Recipient for national reporting on Presidential Signing Statement, “New Justice Could Hold the Key to Presidential Power” NYT, May 24, http://www.nytimes.com/2009/05/25/us/politics/25power.html]

The scope of executive power has become the subject of a profound debate since the Sept. 11 attacks. Bush administration lawyers argued that the president’s war powers could override laws and treaties, a theory at the heart of policies on harsh interrogations, surveillance without warrants and the detainees at the prison at the naval base in Guantánamo Bay, Cuba. Some of former President George W. Bush’s greatest setbacks came when the Supreme Court rejected such arguments. And while Mr. Obama has not embraced the Bush administration’s most expansive theories, he appears to be on his own collision course with the court. His administration is appealing a ruling that some detainees in Afghanistan have habeas corpus rights. And he has announced other policies, including revised military commissions and a system of prolonged preventive detention without trial, that are likely to be challenged. Moreover, the broad powers Mr. Obama has employed in the economic crisis, like his virtual takeover of the American auto industry, could generate a new category of cases that would turn on how much deference the court gives to the executive branch.

Link 2NC

Specifically, Congressional limits on troop deployment undermine presidential power

Elsea Et al 8 (Legislative Attorneys, American Law Divison, Congressional Research Service,  “Congressional Authority to limit U.S. Military Operations in Iraq” PDF, updated February 27th, 2008, http://www.fas.org/sgp/crs/natsec/RL33837.pdf)
The Constitution accords Congress with ample authority to regulate the use of military personnel.  Among other things, Congress is designated with the power “To raise and support Armies;” “To provide and maintain a Navy;” “To make Rules for the Government and Regulation of the land and naval Forces;” and “To provide for organizing, arming, and disciplining, the Militia, and for governing such Part of them as may be employed in the Service of the United States.”158  In the 110th Congress, several legislative proposals have been introduced that would limit the deployment of certain military personnel to Iraq.159  Some have argued that congressional action limiting the use of particular troops during wartime would, at least in certain circumstances, infringe upon the President’s authority as commander in chief to conduct a military campaign in a manner that he deems appropriate.160 As a matter of historical practice, Congress has occasionally imposed limitations and other requirements on the deployment of U.S. troops, including during wartime. These limitations have been effectuated either through the statutory prohibition on the use of military personnel for a particular purpose, or via the denial of appropriations in support of a particular operation.

Obama’s presidential power will only increase with executive orders

Zelizer 9 [Julian, professor of history and public affairs at Princeton University's Woodrow Wilson School “Commentary: Can Obama and Congress Share Power?” CNN Online, January 5, http://www.cnn.com/2009/POLITICS/01/05/zelizer.power/index.html]

Obama must be held responsible as well. While presidents don't like to give up power, maybe this president will be different. At a minimum, Obama should avoid the techniques used so often in recent years to circumvent legislative will. It is not enough to reverse Bush's executive orders -- the crucial question is whether Obama uses such orders as frequently himself. If the nation can create a better balance between the executive and legislative branches, the country will benefit. The New Deal proved when both branches work together, the nation can produce some of its finest and most effective programs.

Use of executive orders greatly expand presidential power 

Taylor ‘04 (Stuart, Columnist, National Journal, NPR, 5-1, Lexis) 


I think there's another countervailing trend that gets a lot less attention but which is pretty important, which is rather quietly presidents, including I think both President Clinton and President Bush, expand presidential power dramatically through their use of executive orders. President Clinton, for example, used his executive order power to bring huge quantities of Western lands under restrictions, federal protection. President Bush used his executive order powers to undo some of that. 

Each action is critical to presidential power  

Neustadt 91 [Richard, professor of Public Administration @ Cornell and Columbia University, Presidential Power and the Modern Presidents, pg 102]

If not as the determinant “right now” then as the means of opening alternatives and posting caution signs “next time,” a President’s perception of his power stakes (and sources) in each act of choice conditions every chance to make his saying and his doing serve his influence. What choices are to power, these perceptions are to choice: the means in his own hands. To ask how he can guard his power stakes in acts of choice is thus to ask how clearly he perceives. To ask how he can help himself to power is to ask how he can sharpen his perceptions. The question now becomes what helps him see. The Humphrey story would suggest that nobody and nothing helps a President to see save as he helps himself; that neither issues now advisers as they reach him are a substitute for sensitivity to power on his part. It follows that in answering this question one must look to his resources for self-help. To ask what helps him see is really to inquire what he can do for himself. That follows from this case, but does it always follow? My own response is yes. An incident like Eisenhower’s “go ahead” to Humphrey is distinctly not unique in this regard. What it suggests applies to every case of which I am aware. The indication of them all is that no man who sits where Eisenhower sat can count on reading his own risks upon the face of issues brought before him; none is safe in counting on subordinates to remedy the lack. Outcomes may be happier by far than in this case; the likelihoods are not.

Executive orders key to presidential power

Mayer 01— Professor of Political Science at University of Wisconsin has many Published books about Presidential power(2001, Kenneth R, “With the Stroke of a Pen: Executive Orders and Presidential Power”, Princeton University Press, book, 10) 

The examples offered here of signicant executive orders suggest that this is too limited a view of executive power. My argument is, put simply, that the formal basis of executive power matters to presidents. Both the Constitution and the statute endow the president with important and practical legal powers, and the institutional setting of the presidency amplifies these powers by enabling presidents to make the first move in most policy matters, if they choose to do so. By themselves and as a broader indicator of executive authority, executive orders constitute a potent source of presidential power. To cite only one of a number of connections between the two, some of the most important institutions of the president’s increasing administrative capacity—including the Bureau of the Budget and its successor, the Office of Management and Budget; the Central Intelligence Agency; the President’s Committee on Equal Employment Opportunity; and the Executive Office of the President—have origins traceable to, or have had their powers significantly expanded by, specific executive orders. It is no accident that the first president to make extensive use of executive orders, Theodore Roosevelt, was also responsible for elucidating the modern “stewardship” notion of presidential power; nor that Franklin Roosevelt, whose administration marked the development of the modern institutional presidency, issued far more orders than any other president. 

Link – Nuclear Weapons Policy

Congress has delegated authority over nuclear weapons to the president – congressional action reverses presidential power
Cox 89 [Bartholmew, Legal Historian; A.B. 1959, Princeton University; M.A. 1962, Ph.D. 1967, George Washington University; J.D. 1976, George Washington University National Law Center “Raison dEtat and World Survival Who Constitutionally Makes Nuclear War” George Washington Law Review 57 Geo. Wash. L. Rev. 1614 Lexis]

Because "accomodation and compromise" have characterized the relationship between Congress and the President from the beginning, the technique for this cooperation has become delegation of discretionary authority to the President, to executive agencies and departments, and to the independent regulatory commissions. Delegation comes about in two ways: expressly by statute and tacitly by longtime practice that Congress knows about but does nothing to prevent. n37 To what extent may Congress delegate the deployment and use of nuclear weapons? The formal constitution does not say, of course, for dispersal and use of weapons were among the silences  [*1621]  that were left to gather content from experience. Alexander Hamilton observed in Federalist No. 69 that such powers would amount to "command . . . of the military and naval forces," and carefully noted that the power to declare war and to regulate the military was a legislative responsibility. n38 Congress has never entirely forsworn its authority over nuclear weapons, even though it has delegated power to the President beginning in 1946: The President from time to time may direct the Commission (1) to deliver such quantities of special nuclear material or atomic weapons to the Department of Defense for such use as he deems necessary in the interests of national defense; or (2) to authorize any atomic weapon or utilization facility for military purposes. n39

PP Good – Laundry List

Prez power solves India Pakistan, North Korea, Middle East nuclear wars

South China Morning Post 00 [“Position of Weakness” 12-11-00, p. L/N]

A weak president with an unclear mandate is bad news for the rest of the world. For better or worse, the person who rules the United States influences events far beyond the shores of his own country. Both the global economy and international politics will feel the effect of political instability in the US. The first impact will be on American financial markets, which will have a ripple effect on markets and growth across the world. A weakened US presidency will also be felt in global hotspots across the world. The Middle East, the conflict between India and Pakistan, peace on the Korean peninsula, and even the way relations between China and Taiwan play out, will be influenced by the authority the next US president brings to his job. There are those who would welcome a weakening of US global influence. Many Palestinians, for example, feel they would benefit from a less interventionist American policy in the Middle East. Even within the Western alliance, there are those who would probably see opportunities in a weakened US presidency. France, for example, might feel that a less assertive US might force the European Union to be more outward looking. But the dangers of having a weak, insecure US presidency outweigh any benefits that it might bring. US global economic and military power cannot be wished away. A president with a shaky mandate will still command great power and influence, only he will be constrained by his domestic weakness and less certain about how to use his authority. This brings with it the risks of miscalculation and the use of US power in a way that heightens conflict. There are very few conflicts in the world today which can be solved without US influence. The rest of the world needs the United States to use its power deftly and decisively.

PP Good - Poverty

Only a strong president is capable of rallying resources necessary to solve poverty

Deans 2K [Bob, “Will Global Tech Trends Make Presidents Less Important” Cox News Service Jan 23, Lexis]

As President Clinton prepares to deliver the State of the Union address Thursday, officially slipping into the twilight of his time in office, many believe the presidency itself might be on the wane. The White House, some say, perhaps even government itself, is losing its steam as an engine of influence, hopelessly outpaced by the thundering convergence of technology, borderless information flows and the rise of the global marketplace. Yet the U.S. presidency, long regarded as the most powerful institution in the world, arguably has assumed more authority and reach than at any time in its history. While no one can doubt the growing impact of the Internet, Silicon Valley and

Wall Street on the daily lives of all Americans, only the president can rally truly global resources around American ideals to further the quest for equality and to combat the timeless ills of poverty and war. It is that unique ability to build and harness a worldwide consensus that is widening the circle of presidential power. ''The presidency will remain as important as it is or will become more important,'' predicted presidential scholar Michael Nelson, professor of political science at Rhodes College in Memphis, Tenn. The voice of all Americans The taproot of presidential power is the Constitution, which designates the chief executive, the only official elected in a national vote, as the sole representative of all the American people. That conferred authority reflects the state of the nation, and it would be hard to argue that any country in history has possessed the military, economic and political preeminence that this country now holds. And yet, the nation's greatest strength as a global power lies in its ability to build an international consensus around values and interests important to most Americans. On Clinton's watch, that ability has been almost constantly on display as he has patched together multinational responses to war in the Balkans, despotism in Haiti, economic crises in Mexico, Russia, Indonesia and South Korea, and natural disasters in Turkey and Venezuela. The institutions for putting together coalition-type action --- the United Nations, the North

Atlantic Treaty Organization, the International Monetary Fund, the World Bank and the World Trade Organization among them --- are hardly tools of American policy. But the United States commands a dominant, in some cases decisive, position in each of those institutions. And it is the president, far more than Congress, who determines how the United States wants those institutions to be structured and to perform. ''Congress is a clunky institution of 535 people that can't negotiate as a unit with global corporations or entities,'' said Alan Ehrenhalt, editor of Governing magazine. ''It's the president who is capable of making deals with global institutions.'' It is the president, indeed, who appoints envoys to those institutions, negotiates the treaties that bind them and delivers the public and private counsel that helps guide them, leaving the indelible imprint of American priorities on every major initiative they undertake. ''That means, for example, that we can advance our interests in resolving ethnic conflicts, in helping address the problems of AIDS in Africa, of contributing to the world's economic development, of promoting human rights, '' said Emory University's Robert Pastor, editor of a new book, ''A Century's Journey,'' that elaborates on the theme.

PP Good – Heg

Weak presidents are more dangerous than strong – they risk diversionary warfare, overreaction, and an ineffective incoherent foreign policy 

Koh 95 [Harold Hongju, Professor of International Law and Director, Orville H. Schell, Jr. Center for International Human Rights, Yale Law School [50 U. Miami L. Rev. 1]
Both precedents have obvious parallels today, not to mention a third possibility: that temptation might draw the executive branch into a "splendid little war" - like Grenada or Panama - with an eye toward a possible presidential bounce in the polls. That possibility raises Maxim Two: that weak presidents are more dangerous than strong ones. Jimmy Carter, for example, in the last two years of his presidency, engaged in perhaps the most dramatic nonwartime exercise of emergency foreign power ever seen, not because he was strong but because he was so politically weak. 43 In foreign policy, weak presidents all too often have something to prove. 44 In a gridlock situation, the president's difficulty exhibiting strength in domestic affairs - where Congress exercises greater oversight and must initiate funding proposals - makes it far easier for him to show leadership in foreign affairs. At the same time, weak presidents may underreact to looming crises that demand strong action, for fear that they cannot muster the legislative support necessary to generate the appropriate response. But when these weak presidents do finally respond, they tend to overreact: either to compensate for their earlier underreaction, or because by that time, the untended problem has escalated into a full-blown crisis, Bosnia and Haiti being the two prime Clinton Administration examples. 45 When private parties bring suits to challenge these presidential policies, courts tend to defer to weak presidents, because they view them not as willful, so much as stuck in a jam, 
[*12]  lacking other political options. Finally, weak presidents are more prone to give away the store, namely, to undercut their own foreign policy program in order to preserve their domestic agenda. This raises the question of whether this Democratic president may be forced to sign restrictive congressional legislation - or whether Congress might pass such legislation over presidential veto, as Congress did with the War Powers Resolution in 1974 - which may later come back to haunt future presidents. Nor, in this media age, is any president's strength truly secure. These days every president, whatever his current popularity rating, is potentially weak. We sometimes forget that just after the Gulf War, George Bush's popularity rating stood at 91%, only ten months before he lost reelection, and five years before he recanted about his actions during the war itself. 
PP Good – Econ

Strong executive powers are critical to restrain federal spending 

Calabresi ‘95 (Steven G., Associate Prof, Northwestern U School Law, Arkansas LR, Lexis) 

Now imagine a whole Congress of such officeholders, all of whose careers depend in significant part on their abil [*35] ity to get back more for their small electoral constituency than their constituents pay in. The net result is a collective action problem in which every member of Congress's career depends on an ability to be ever more creative in funnelling federal resources back to their constituencies while imposing the cost in federal taxes, borrowing, or regulation on someone else's constituency or on the nation as a whole. The collective action problem exists because most of the constituencies might be better off with less largesse and lower levels of taxation, borrowing, and regulation. But no member of Congress will dare vote for this absent an effective mechanism of collective enforcement for fear that other members of Congress will cheat and will continue to steer national pork to their local interests. The only official with any incentive under our present electoral structure to stop this game is the President who is (along with the Vice President) our only nationally elected official. 33 Representing as he does a national electoral college majority, the President at least has an incentive to steer national resources toward the 51% of the nation that last supported him (and that might support him again), thereby mitigating the bad distributional incentives faced by members of Congress. In fact, most modern presidents probably see their potential electoral base as comprehending up to 60% of all voters 34 and perhaps as many as 90% of all state electoral college votes. 35 Moreover, elections over the last thirty years suggest that virtually every state in the nation is in fact in play in these contests. Thus, the President is our only constitutional backstop against the redistributive collective action problem described above.  [*36]  Now how does this fact bear on the quite different fact that because of a change in circumstances since 1937 the federal government has grown exponentially in wealth and power? Well, in brief, the huge increase in the amount of federal largesse has greatly exacerbated the collective action problem created by the congressional electoral system. It has transformed members of Congress into constituent service agents whose raison d'etre is to recover for their constituencies as much federal largesse as possible, even if the end result is only to set off a race with other members of Congress that ultimately intensifies the growth in the size of the federal pie thereby requiring ever higher levels of constituent service. The only practicable way out of this situation is to strengthen presidential power and unitariness. 36 The essential ingredient to combating the congressional collective action problem is the President's national voice, because he, and he alone, speaks for the entire American people. 

Failure to hold the line on spending ensures deficits destroy the U.S. economy 

Ornstein ‘04 (Norman, Resident Scholar / AEI, Roll Call, 7-7, Lexis) 

Today’s budget deficit is 4.2 percent of our GDP. That’s a large but not alarming number -a figure that, by itself, could be sustainable indefinitely without deeply damaging the economy. But any realistic projection of the revenue base that we can use to cover these future obligations shows a dismal future - one in which the deficit balloons to almost 16 percent of GDP by 2030, and nearly 29 percent of GDP by 2040. That is not merely unsustainable. It’s downright catastrophic - the equivalent of a suitcase nuclear bomb set off in the middle of our economy. All of this is occurring while we blithely go about cutting the tax base and adding funding for a host of other problems, including homeland security, defense, the environment, education and highways - just to name a few that get overwhelming support from Congress and the American people. Our debate about “fiscal discipline” focuses overwhelmingly on the tiny share of the budget that is in discretionary domestic spending. Cut it all out and we still have staggering obligations and huge future deficits. 
PP Good – Terrorism

Sole presidential control of foreign policy is essential to combating terrorism

Lansford and Pauly 3 [Tom, assistant professor of political science, University of Southern Mississippi, Gulf Coast 
+ Robert J. adjunct professor of history and political Science at Norwich University, Northfield, Vermont, and Midlands Technical College “National Security Policy and the Strong Executive” Special Conference Report of American Diplomacy online May 20, http://www.unc.edu/depts/diplomat/archives_roll/2003_04-06/lansfordpauly_exec/lansfordpauly_exec.html]

Furthermore, American foreign policy is rooted in the notion of the “sole organ theory” which holds that the president is the “sole” source of foreign and security policy.15 This theory has served as the underpinning for the dramatic twentieth-century expansion of executive power. For instance, the Supreme Court decision United States v. Curtiss-Wright Corporation (1936) gave executive agreements the weight of law (and thereby bypassed the senatorial approval required of treaties), while Goldwater v. Carter (1979) confirmed the ability of the president to withdraw from international treaties without congressional consent.16 The result of this concentration of power has been the repeated presidential use of the U.S. military throughout the nation’s history without a formal congressional declaration of war and an increased preference by both the executive and the legislature for such actions.17 One feature of this trend was consistency in U.S. foreign policy, especially during the Cold War era. Even during periods when the United States experienced divided government, with the White House controlled by one political party and all or half of the Congress controlled by the party in opposition, the executive was able to develop and implement foreign and security policy with only limited constraints.18 Given the nature of the terrorist groups that attacked the United States on 11 September 2001, such policy habits proved useful since a formal declaration of war was seen as problematic in terms of the specific identification of the foe and the ability of the Bush administration to expand combat operations beyond Afghanistan to countries such as Iraq.

A2: Prez Power Bad - Tyranny

Congressional and Judicial oversight prevent tyrannical power

Wetzel ‘7 [Alissa C., Juris Doctor and Master of Science in international commerce and policy degrees May 17 from Valparaiso University, The School of Law, 2007 Valparaiso University Law Review. 42 Val. U.L. Rev. 385. Beyond the Zone of Twilight: How Congress and the Court Can Minimize the Dangers and Maximize the Benefits of Executive Orders. Lexis. Accessed 6/13/09]

As this Part has shown, though executive orders may seem to leave open the possibility of Presidential abuse, in practice, the system, though not perfect, creates appropriate blocks to executive tyranny. n165 First, executive orders allow the President to issue bold prerogatives on  [*425]  politically sensitive issues. n166 Second, Congress is able to appropriately check any potential for Presidential abuse, though it does not often do so. n167 Finally, the Court's test for the validity of executive orders is proper, though it is improperly applied to intelligence and classification. n168 In short, the Constitutional dialogue on executive orders has been a productive one, producing a test that, if applied correctly, can guard against executive tyranny and abuse. However, Congressional oversight has not been sufficiently effective and the Court's application of the Jackson test is flawed in the area of intelligence and classification. n169 Now, it is up to Congress to take a bolder stance on such issues in order for the Court to apply the test correctly. n170 V. CONCLUSION For two centuries, executive orders have allowed Presidents to exercise enormous power. At times, that power has been used to implement important measures to advance the country. At other times, executive orders have bred scandal and national shame. Upon closer examination of 200 years of Constitutional dialogue among the three branches of government concerning how much unilateral power a President ought to have, however, it becomes clear that although executive orders may appear tyrannical based on the broad power they afford Presidents, in practice executive orders are useful tools of the Presidency, able to be checked by Congressional oversight and controlled by the Court. If correctly wielded, such Congressional and judicial oversight can guarantee that executive orders will not allow Presidents to become the despots so feared by the founding generation. Instead, by moving out of the zone of twilight and exercising proper oversight Congress and the Court can ensure that the President is able to  [*430]  administer the executive branch effectively, pass measures quickly, and occasionally rise above political divisions and do the right thing.

Youngstown decision prevents unchecked executive power

Wetzel ‘7 [Alissa C., Juris Doctor and Master of Science in international commerce and policy degrees May 17 from Valparaiso University, The School of Law, 2007 Valparaiso University Law Review. 42 Val. U.L. Rev. 385. Beyond the Zone of Twilight: How Congress and the Court Can Minimize the Dangers and Maximize the Benefits of Executive Orders. Lexis. Accessed 6/13/09]

Paradoxically, Youngstown, the most dramatic instance of the Court declining to cooperate with the executive branch, also presented the seminal test that the Court has used to uphold subsequent executive orders. n155 Justice Jackson's test, outlined in Youngstown, which grants the President less deference depending upon Congressional action or inaction, properly assures that executive orders will not become instruments of abuse. n156 By allowing Congressional behavior to determine whether an executive order is valid, the Courts have allowed the two political branches of government to draw the territorial line themselves. n157 Congress is able to allow the President to issue an executive order without endorsing it or overturning it. n158 This process  [*424]  results in a delicate political balance between Congress and the President, and allows the Court to stay out of subjective determinations of whether or not a President has issued a tyrannical executive order. n159 Though Youngstown properly ensures that executive orders do not become mechanisms of executive tyranny, there is one area in which the Court has inexplicably declined to apply the Youngstown analysis--intelligence and government classification. n160 Even following clear Congressional attempts to curb the President's power to classify information under the Freedom of Information Act and allow Courts to review intelligence information in camera, the Court has declined to apply the proper prong of the Jackson Test. n161 Instead, the Court has treated intelligence and classification orders as if they are backed by Constitutional or statutory authority, when they are in fact within the purview of both the executive and legislative branches of government. n162 Thus, the Court offered deference to the President for policy reasons. n163 Yet, avoidance of these types of subjective judicial determinations was the reason behind the Jackson test. Accordingly, under the Jackson test, Congress, and not the Court, should be making the determination of how much deference to give to the President in issuing intelligence orders. n164

A2: Prez Power Bad - Tyranny

History proves Executive Orders are Constitutional and that they can be controlled

Wetzel ‘7 [Alissa C., Juris Doctor and Master of Science in international commerce and policy degrees May 17 from Valparaiso University, The School of Law, 2007 Valparaiso University Law Review. 42 Val. U.L. Rev. 385. Beyond the Zone of Twilight: How Congress and the Court Can Minimize the Dangers and Maximize the Benefits of Executive Orders. Lexis. Accessed 6/13/09]

II. BACKGROUND Like all executive power, the ability of Presidents to issue executive orders has developed through past practice and judicial decisions. n13 Indeed, Supreme Court jurisprudence in the area of executive orders has been called a "constitutional dialogue" between the executive and judicial branches. n14 Moreover, an examination of the long history of executive orders reveals the measures that Congress and the courts can take today to minimize the danger of absolute Presidential power, while preserving the positive attributes of executive orders. n15  [*388]  Thus, this Part will cover over 200 years of constitutional dialogue, tracing the rise of the modern presidency and encompassing some of the great political debates and judicial decisions of the past. n16 First, this Part examines the early history of this dialogue, from its Constitutional roots to early executive orders and judicial challenges. n17 Second, this Part considers the manner in which executive orders and court challenges were affected by the Civil War and Gilded Age that followed. n18 Next, this Part focuses on how the dialogue changed with the advent of the modern presidency at the turn of the twentieth century through the duel crises of the Great Depression and World War II. n19 Finally, this Part discusses how contemporary Presidents have used executive orders and how the Supreme Court has developed the modern judicial hurdle of challenging an executive order. n20 A. Executive Orders from Constitutional Roots Through the Dawn of the Civil War: Congress Ignores Early Orders While the Court Firmly Establishes Statutory Supremacy In 1789, the framers drafted the United States Constitution and created an innovative institution: the American Presidency. n21 Though wary of creating too strong an executive figure, the framers drafted the Constitution such that the President possesses both express and implied  [*389]  powers. n22 The authority to issue executive orders is an implied power that has been used by Presidents dating back to George Washington. n23 Executive orders have allowed Presidents to do that which even the King of England could not: bypass the legislative process by issuing orders that carry the force of law. n24 

 [*390]  Though executive orders did not receive their name until well into the nineteenth century, most authorities agree that the first such order was an administrative order issued by George Washington in June of 1789. n25 However, President Washington's most divisive order did not come until 1793 in the form of a Neutrality Proclamation, declaring that the United States would not get involved in the war between France and Britain. n26 Significantly, though highly controversial, Congress never  [*391]  overturned the Neutrality Proclamation. n27 However, as history would soon illustrate, Congress was not the only check on Presidential power. n28 

In 1804, the Supreme Court first weighed in on Presidential proclamations in Little v. Barreme. n29 The executive order at issue in Little, a naval order that was issued pursuant to a Congressional grant of Presidential authority, conflicted with a statute. n30 Firmly establishing the  [*392]  supremacy of statutes over executive orders, the Court held that the statute controlled and that the executive order was thus invalid. n31 The years that followed Little saw numerous executive orders unchallenged by Congress, most dealing with civil service issues and the disposition of public lands. n32 Still, two important executive orders were issued prior to the Civil War. n33 First, though seldom classified as such, President Thomas Jefferson's Louisiana Purchase had all the markings of an executive order, since it was done unilaterally by Presidential order without direct statutory or Constitutional authority. n34 Significantly, neither Congress nor the public challenged the Louisiana Purchase on  [*393]  the grounds that it was issued without Congressional authority. n35 Second, President John Tyler began the tradition of establishing controversial independent Presidential commissions with executive orders when he issued an 1842 order calling for a commission to investigate corruption in the New York City Customshouse. n36 Thus, by the beginning of the Civil War, the practice of issuing executive orders was firmly established in American politics, and, although the Court had established the supremacy of statutes over executive orders, Congress was seldom willing to override an order. n37 In the mid-1800s, as with modern executive orders, the Court had developed a framework for assessing the legality of executive orders; however, in order for the Court to effectively check Presidential power, Congress had to be proactive as well. n38
A2: Prez Power Bad – SOP
Their separation of powers arguments are bound to legal understanding and do not account for the relationship between the president and the law 

Mayer 01— Professor of Political Science at University of Wisconsin has many Published books about Presidential power(2001, Kenneth R, “With the Stroke of a Pen: Executive Orders and Presidential Power”, Princeton University Press, book, 16) 

As characterized by adherents of the political paradigm, the legal approach to presidential power failed because it held to the notion that the law is a set of objective, external, and autonomous principles that provides definitive answers to questions of presidential power. Moreover, in the political behavior paradigm, the president either has the authority to act unilaterally or he does not, and most of the time he does not, so there is more to gain from studying the informal basis of presidential action—leadership, persuasion, agenda setting, congressional relations, public opinion, and so on—than there is in studying the legal sources of presidential power. Once the relationship between legal authority and presidential power is constructed this way, it is easy to conclude that legal questions are of little relevance to presidents as they pursue their strategic political interests. The relationship between law and presidential power need not be tied down to either artificially anchored end of the law–politics spectrum. The reality is much more reciprocal: the law both constrains presidential actions and is shaped by them. The president has become, many have argued, far more powerful than the Framers could have envisioned, even though the constitutional provisions regarding the office “have not changed at all since they were ratified in 1787.”78 This is not, however, because presidents have become better at finding ways around constitutional constraints. Instead, it reflects a more complicated dynamic between presidents and the law. The scope of the executive legal power is not fixed, but changes over time in response to evolving doctrines of constitutional interpretation, new institutional arrangements within the executive branch, congressional delegations of statutory authority to the president, history, and precedents established by individual chief executives. Given that the distribution of authority under separation of powers depends on legal interpretations with many characteristics of “common law constitutionalism,”79 practice matters.

A2: Obama Kills Prez Power

Obama will rationalize his policies – wont end the Imperial Presidency

Healy 8 [Gene, vice president @ CATO Institute, “New President Wont Tame Presidential Power” Octover 14, http://www.cato.org/pub_display.php?pub_id=9713]

But there are good reasons to doubt that an Obama administration would meaningfully de-imperialize the presidency.  From Truman and Johnson's undeclared wars to the warrantless wiretapping carried out by FDR, JFK, LBJ and Nixon, the Imperial Presidency has long been a bipartisan phenomenon. In fact, our most recent Democratic president, Bill Clinton went even further than his predecessors in his exercise of extraconstitutional war powers. Prior presidents had unilaterally launched wars in the face of congressional silence. But Clinton's war over Kosovo in 1999 made him the first president to launch a war in the face of several congressional votes denying him the authority to wage it. Recently, Barack Obama has found his own convenient rationales for endorsing broad presidential powers in the area of surveillance. When he signed on to the surveillance bill Congress passed this summer, Sen. Obama broke an explicit campaign promise to filibuster any legislation that would grant immunity to FISA-flouting telecom companies. By voting for the bill, Obama helped legalize large swaths of a dragnet surveillance program he'd long claimed to oppose. Perhaps some were comforted by Obama's "firm pledge that as president, I will carefully monitor the program." But our constitutional structure envisions stronger checks than the supposed benevolence of our leaders. What motivated Obama's flip-flop? Was it a desire to look "tough" on national security-or was it that, as he seems ever closer to winning the office, broad presidential powers seem increasingly appealing? Either way, it's clear that the post-9/11 political environment will provide enormous incentives for the next president to embrace Bush-like theories of executive power. Can we really expect a Democratic president, publicly suspected of being "soft on terror," to spend much political capital making himself less powerful? Not likely, say analysts on both sides of the political spectrum. Law professors Jack Balkin and Sanford Levinson, both left-leaning civil libertarians, predict that "the next Democratic president will likely retain significant aspects of what the Bush administration has done"; in fact, "future presidents may find that they enjoy the discretion and lack of accountability created by Bush's unilateral gambits." Jack Goldsmith, head of the Bush administration's OLC from 2003-04, argues that "if anything, the next Democratic president - having digested a few threat matrices ... will be even more anxious than the current president to thwart the threat." There was always something difficult to swallow in the notion that a man running as the reincarnation of JFK could be relied upon to end the Imperial Presidency. Barack Obama has done more than any candidate in recent memory to raise expectations for the office, expectations that were extraordinarily high to begin with. Over the course of the 20th century, more and more Americans looked to the president to perform miracles, from "managing the economy," to warding off hurricanes and providing seamless protection from foreign threats. As responsibility flowed to the center, the presidency grew far more powerful than the framers of our Constitution had ever intended it to be. We shouldn't be surprised then, if, during an Obama administration the Audacity of Hope gives rise to the Arrogance of Power.

A2: XOs Bad

Non- unique - Obama is using a lot of executive orders to follow through on his campaign promises.

Dinan 09

Stephen Dinan, Writer for the Washington Times, “Obama’s executive orders signed at a historic pace” http://www.lexisnexis.com/us/lnacademic/results/docview/docview.do?docLinkInd=true&risb=21_T7026846164&format=GNBFI&sort=RELEVANCE&startDocNo=1&resultsUrlKey=29_T7026846168&cisb=22_T7026846167&treeMax=true&treeWidth=0&csi=8176&docNo=6, 2-3-09

Looking to move quickly on his campaign promises, President Obama has turned to the one tool that he has to ignore Congress and take unilateral action - he signed eight executive orders in his first 11 days in office, making him by far the most activist new president in modern history on that score. "I'm getting good at this," Mr. Obama joked to labor union leaders and members of Congress as he sat down to sign orders six, seven and eight on Friday. Mr. Obama is treading on a path well-established in terms of executive powers, although he has not shied away from thorny topics with orders that help unions, rewrite rules for treatment of terrorist suspects and revoke President Bush's order keeping presidential records secret. Those who study presidential power say Mr. Obama is moving fast in order to prove that he can keep his campaign promises. “Obama's problem is that expectations are sky-high, but the problems are daunting. These are ways to let the country know that he intends to make good on his commitments - even though the big problems may not be dealt with so quickly," said John Woolley, chairman of the political science department at the University of California at Santa Barbara.

***Politics

Politics 1NC

Executive orders reduce expenditure of political capital – Clinton proves 

Kassop 2 [Nancy, Chair of the Political Science Department @ State University of New York, The Presidency and the Law: The Clinton Legacy, ed. Alder, p. 6]

As a president facing an opposition party in Congress, it is not surprising that President Clinton made bold use of executive orders as a means of circumventing the uncertainties of a legislature that was unlikely to be friendly to his initiatives.  Here, too, as in war powers, Clinton followed in the paths of his Republican predecessors, who also operated under conditions of divided government.  Thus, Clinton may not have blazed new trails for his successors by his use of executive orders to accomplish indirectly what he was unwilling to spend political capital on to accomplish directly. 
Politics 2NC

Executive orders save capital by avoiding involvement with Congress 
Fleishman 76 [Joel, Prof Law and Policy Sciences, Duke, Law & Contemporary Problems, Summer, p. 38]

Several related factors, in particular, make executive orders especially attractive policymaking tools for a President. First is speed.  Even if a President is reasonably confident of securing desired legislation from congress, he must wait for congressional deliberations to run their course.  Invariably, he can achieve far faster, if not immediate, results by issuing an executive order. Moreover, when a President acts through an order, he avoids having to subject his policy to public scrutiny and debate.  Second is flexibility. Executive orders have the force of law.  Yet they differ from congressional legislation in that a President can alter any executive order simply with the stroke of his pen—merely by issuing another executive order. As noted earlier, Presidents have developed the system of classifying national security documents in precisely this manner. Finally, executive orders allow the President, not only to evade hardened congressional opposition, but also to preempt potential or growing opposition—to throw Congress off balance, to reduce its ability to formulate a powerful opposing position. 

Executive orders bypass Congressional opposition to the plan – avoids politics 
Ostrow 87 [Steven, partner in the Business Department and chairs the Financial Restructuring and Bankruptcy Practice Group, B.A., cum laude, from the University of Vermont, .D. from The George Washington University National Law Center, “Enforcing Executive Orders: Judicial Review of Agency Action Under the Administrative Procedure Act” George Washington Law Review, 55 Geo. Wash. L. Rev. 659]
In this era of the "Imperial Presidency," n1 executive orders have become an important weapon in the arsenal of presidential policymaking. n2 Because executive orders do not need congressional approval, they enable the President to bypass parliamentary debate and opposition. n3 Historically, most executive orders have related to routine administrative matters and to the internal affairs and organization of the federal bureaucracy. Since the 1930s, however, executive orders have assumed an ever increasing legislative character, directly affecting the rights and duties of private parties as well as those of governmental officials. n4 Scholars have referred  [*660]  to this recent use of the executive order as "presidential legislation" or "government by executive order."

Executive orders are fast and build political capital
Krause and Cohen 97 [George + David, Professors of Political Science @ South Carolina, “Presidential Use of Executive Orders” American Politics Quarterly, Vol 25 No 4, October 1997, Sage Journals Online]

The aim of this study is to answer the question: What causes presidents to issue executive orders with greater (or less) frequency in a given year? This is an important topic of inquiry, not only because of the dearth of research that has been conducted to date but also because it is a valuable way to assess both the managerial and policymaking characteristics associated with the office of the presidency. Executive orders are another weapon in the arsenal that presidents have at their disposal. They both afford the chief executive the ability to make quick and efficient policy decisions without consultation from Congress or from the public, and they are also a tool that allows presidents to exert bargaining pressure on Congress to enact legislation more favorable to the White House (Wigton 1996). Thus, explaining how and why executive orders are used by presidents allows scholars a better understanding of the presidency and the powers that are inherent in that office.
Executive orders don’t trade off with political capital

Warshaw ’06 (Shirley Anne, Prof of Pol. Science @ Gettysburg College, “Administrative Strategies of President George W. Bush” Extensions Journal, Spring 2006, http://www.ou.edu/special/albertctr/extensions/spring2006/Warshaw.pdf)

However, in recent administrations, particularly since the Reagan administration, presidents have often bypassed Congress using administrative actions. They have opted for a strategy through administrative actions that is less time-consuming and clearly less demanding of their political capital. Using an array of both formal and informal executive powers, presidents have effectively directed the executive departments to implement policy without any requisite congressional authorization. In effect, presidents have been able to govern without Congress. The arsenal of administrative actions available to presidents includes the power of appointment, perhaps the most important of the arsenal, executive orders, executive agreements, proclamations, signing statements, and a host of national security directives.More than any past president, George W. Bush has utilized administrative actions as his primary tool for governance. 

Midterms 1NC
Executive order allows the president to avoid political attention 
Cooper, Gund Professor of Liberal Arts, 02 [Phillip, University of Vermont, receiver of Charles A Levin Award from the American Society for Public Administration, By Order of the President: The Use and Abuse of Executive Direct Action, p. 70]

Few people regard executive orders as important, which has made them a vehicle that can be used to take significant actions that are at least technically, but that are unlikely in most instances, to attract much attention, unless they are particularly sweeping in character. It is the presidential policymaking version of hiding in plain sight. Moreover, unless there is a formal legal challenge, there appears to be a tendency not to look too closely at the authority claimed by the president to support an order.

Midterms 2NC

Public does not perceive executive orders 
Cooper 99 (Federal News Service OCTOBER 28, 1999, “Thursday Headline: Prepared testimony Of Phillip J. Cooper Gund,” University of Vermont, receiver of Charles A Levin Award from the American Society for Public Administration,]

Few Americans, even those normally considered part of the informed public, know anything about executive orders. That is true even for many experienced public service professionals at all levels of government. When informed that there are now some 13,140 numbered executive orders in which the chief executive has sought to issue directives having binding legal force to agencies in the executive branch, a very common response is that no one ever explained to them that the president could make law with the stroke of a pen. 

XO Shields Politics

Executive orders shield politics the president acts without using up capital
Howell, 2005, [William G., Presidential Studies Quarterly, Ph.D., university of Chicago, “Unitlateral Power: a Brief Overview”, http://goliath.ecnext.com/coms2/gi_0199-5050927/Unilateral-powers-a-brief-overview.html] 


The actions that Bush and his modern predecessors have taken by fiat do not fit easily within a theoretical framework of executive power that emphasizes weakness and dependence, and offers as recourse only persuasion. For at least two reasons, the ability to act unilaterally is conceptually distinct from the array of powers presidents rely upon within a bargaining framework. First, when presidents act unilaterally, they move policy first and thereby place upon Congress and the courts the burden of revising a new political landscape. If they choose not to retaliate, either by passing a law or ruling against the president, then the president's order stands. Only by taking (or credibly threatening to take) positive action can either adjoining institution limit the president's unilateral powers. Second, when the president acts unilaterally, he acts alone. Now of course, he relies upon numerous advisers to formulate the policy, to devise ways of protecting it against congressional or judicial encroachment, and to oversee its implementation (more on this below). But in order to issue the actual policy, the president need not rally majorities, compromise with adversaries, or wait for some interest group to bring a case to court. The president, instead, can strike out on his own. Doing so, the modern president is in a unique position to lead, to break through the stasis that pervades the federal government, and to impose his will in new areas of governance. sThe ability to move first and act alone, then, distinguishes unilateral actions from other sources of influence. Indeed, the central precepts of Neustadt's argument are turned upside down, for unilateral action is the virtual antithesis of persuasion. Here, presidents just act; their power does not hinge upon their capacity to "convince [political actors] that what the White House wants of them is what they ought to do for their sake and for their authority" (Neustadt 1990, 30). To make policy, presidents need not secure the formal consent of Congress. Instead, presidents simply set public policy and dare others to counter. And as long as Congress lacks the votes (usually two thirds of both chambers) to overturn him, the president can be confident that his policy will stand. 


***Affirmative Answers
XO 2AC

1. Perm – do both

2. Rollback - 

- The Courts

Cooper 2 [Phillip, Professor of Public Administration @ Portland State University, By Order of the President: The Use and Abuse of Executive Direct Action” pg..77] 
Despite the apparent deference by the judiciary to the president's orders, this chapter has plainly demonstrated any number of instances in which the White House has lost in court. Executive orders, both legal and illegal, can expose officials to liability. It is an old argument, developed long before the battle over the so-called Nuremberg defense, that illegal orders do not insulate a public official from liability for his or her actions. The classic example harks back to Little v. Barreme 13 1 during the Washington administration. Even legal orders can expose the government to liability. Though the federal courts have often upheld dramatic actions taken by the president during difficult periods, they have not been hesitant to support claims against the government later. The many cases that were brought involving the U.S. Shipping Board Emergency Fleet Corporation after World War I provide examples of just how long such postorder legal cleanup can take and how much it can Cost. 112 Later, in a 1951 case, the Supreme Court subjected government to claims by business for the damages done to their interests during the government's operation of the coal mines during World War II after FDR seized the mines in 1943.133 Thus, the legal issues that may arise are concerned with both the validity of orders and with addressing the consequences of admittedly legitimate decrees. 

- Future Presidents

Cooper 97 [Phillip, Professor of Poli Sci @ University of Vermont, Administration and Society, Lexis]

Even if they serve temporary goals, executive orders can produce a significant amount of complexity and conflict and not yield a long-term benefit because the next president may dispose of predecessors’ orders at a whim.  It may be easier than moving a statute through Congress and faster than waiting for agencies to use their rule-making processes to accomplish policy ends, but executive orders may ultimately be a much weaker foundation on which to build a policy than the alternatives.

3. Perm – Do the CP – plan text just says the USFG that could just be the Executive

4. Agent CPs Voting Issue – 

A. Topic education – debate devolves to politics and SOP instead of focusing on the heart of the topic

B. Aff ground – impossible to garner offense to net benefits that rely on minute distinctions in process

C. No offense - agent DAs, Federal Government ground, and years of agent debates check any ground or education loss
Prez Power 2AC

1. Presidential power high even without XOs – economic crisis
Walsh 9 [Kenneth, Chief White House Correspondent, “Obama, Like Bush, Uses Crisis to Expand Presidential Power” US News and World Report, March 16, http://www.usnews.com/articles/news/obama/2009/03/16/obama-like-bush-uses-crisis-to-expand-presidential-power.html?PageNr=2]
It's clear that Obama is intent on changing America's course in a dramatic way, as Ronald Reagan did in 1981. But Obama, while he admires Reagan's "transformational" approach, seeks to reverse much of what Reagan accomplished. "This is a guy who is defining a new way forward," says Will Marshall, president of the centrist Progressive Policy Institute. "This is terra incognita. People aren't used to seeing changes in government that are this dramatic." In a way, Obama is doing what George W. Bush did in the national security sphere, using a crisis to expand presidential authority. After the 9/11 terrorist attacks, Bush moved to increase and exert his war-making powers. Now, amid the recession and financial meltdown, Obama is moving to increase and exert his peacetime powers. The result in both cases has been a more muscular presidency.

2.) Obama will inevitable assert unilateral powers if other branches impede his agenda

Greenwald 9 [Glenn, JD, NYU Law School, columnist @ Salon News “Obama contemplates Executive Order for detention without charges” Salon, June 27 http://www.salon.com/opinion/greenwald/2009/06/27/preventive_detention/]

There has now emerged a very clear -- and very disturbing -- pattern whereby Obama is willing to use legal mechanisms and recognize the authority of other branches only if he's assured that he'll get the outcome he wants.  If he can't get what he wants from those processes, he'll just assert Bush-like unilateral powers to bypass those processes and do what he wants anyway.  In other words, what distinguishes Obama from the first-term Bush is that Obama is willing to indulge the charade that Congress, the courts and the rule of law have some role to play in political outcomes as long as they give him the power he wants.  But where those processes impede Obama's will, he'll just bypass them and assert the unilateral power to do what he wants anyway (by contrast, the first-term Bush was unwilling to go to Congress to get expanded powers even where Congress was eager to give them to him; the second-term Bush, like Obama, was willing to allow Congress to endorse his radical proposals:  hence, the Military Commissions Act, the Protect America Act, the FISA Amendments Act, etc.). That, for instance, is the precise pattern that's driving his suppression of torture photos.  Two federal courts ordered the President to release the photos under the 40-year-old Freedom of Information Act.  Not wanting to abide by that decision, the White House (using Lindsey Graham and Joe Lieberman) tried to pressure Congress to enact new legislation vesting the administration with the power to override FOIA.  When House progressives blocked that bill, the White House assured Lieberman and Graham that Obama would simply use an Executive Order to decree the photos "classified" (when they are plainly nothing of the sort) and thus block their release anyway.  In other words:   We'll go to court and work with Congress so we can pretend that we're not like those bad people in the last administration, but if we don't get what we want by doing that, we'll just do it anyway through unilateral Presidential action, using the theories that the last administration so helpfully left behind and which we've been aggressively defending in court.  This was also the mentality that shaped Obama's "civil liberties" speech generally and his "prolonged detention" policy specifically.  In that speech, Obama movingly assured us that some of the Guantanamo detainees will be tried in a real court -- i.e., only those the DOJ is certain ahead of time they can convict.  For those about whom there's uncertainty, he's going to create new military commissions to make it easier to obtain convictions, and then try some of the detainees there -- i.e., only those they are certain ahead of time they can convict there.  For the rest -- meaning those about whom Obama can't be certain he'll get the outcome he wants in a judicial proceeding or military commission -- he'll just keep them locked up anyway.  In other words, he'll indulge the charade that people he wants to keep in a cage are entitled to some process (a real court or military commissions) only where he knows in advance he will get what he wants; where he doesn't know that, he'll bypass those pretty processes and assert the unilateral right to keep them imprisoned anyway. A government that will give you a trial before imprisoning you only where it knows ahead of time it will win -- and, where it doesn't know that, will just imprison you without a trial -- isn't a government that believes in due process.  It's one that believes in show trials. And here again, with this Executive Order proposal, we see this same mentality at play.  According to the Post article, one motive behind the Executive Order is that "White House officials are increasingly worried that reaching
Prez Power 2AC

<< Greenwald Continued….no text removed>>

quick agreement with Congress on a new detention system may be impossible."  In other words:  we'll be happy to work with Congress as long as they give us what we want; if they don't, we'll just do it anyway using unilateral presidential powers.   It's certainly possible -- in fact, I'd say it's likely -- that if Congress passes a preventive detention law, it will be even more Draconian than the one Obama wants.  But a President who recognizes Congressional authority only when he likes the outcome -- and ignores it when he doesn't -- isn't a President who actually recognizes Congressional authority at all. 
3.) CP Doesn’t Solve – single executive orders don’t spillover 

Kreider 6 [Dr. Kyle L. Kreider, Assistant Professor of Political Sciences at the Political Science Department, Wilkes University June 2006 [http://www.bsos.umd.edu/gvpt/lpbr/subpages/reviews/warber0606.htm]//DoeS
A part of the strategic environment surrounding executive orders is what Congress is likely to do in response.  As Warber sees it, Congress has two options: apply verbal pressure or pass legislation “to nullify or reform existing executive orders” (p.108).  While Congress has these two options, the data show that “Congress devotes a small portion of its time debating executive orders” (p.114) and “has been relatively inactive in reforming and eliminating specific executive orders issued by presidents who served between the Kennedy and George H. W. Bush administrations” (p.120). Warber concludes with a cursory examination of President George W. Bush’s use of executive orders and some thoughts on where future research should go.  While his political opponents and some members of the media criticize President Bush for his penchant for acting unilaterally (in both domestic and foreign affairs), expanding the powers of the presidency, and sometimes bypassing the expertise found in Congress, “the results demonstrate that Bush has not significantly departed from previous presidents regarding the types and quantity of executive orders that he issued during his first term” (p.124).  However, what has been different under President Bush is his willingness to change existing public policy by revoking, superseding, or amending executive orders made by previous presidents.  Yearly averages show President Bush to be second only to President Carter in revising inherited executive orders. A key finding of this book is that “presidents have not dramatically expanded their power with [executive orders] across the modern presidency” (p.128).  Though Warber does not have the specific answers as to why presidents have not increased their use of executive orders over time, he speculates the stasis in presidential directives to a number of [*437] factors, one being the continued existence of separation of powers—specifically Congress’s ability to pass legislation to revoke or revise executive orders and the federal courts’ authority to decide upon their constitutionality

Ext - Prez Power High

Obama has more presidential power than any other president since Roosevelt

Holland 9 [Steve, CBS White House Correspondent, “Obama Revelling in US Power Unseen in Decades” Reuters May 1, http://uk.reuters.com/article/idUKTRE5406CF20090501?pageNumber=3&virtualBrandChannel=0]

Barack Obama is revelling in presidential power and influence unseen in Washington for decades. Barely 100 days in office, the U.S. president and his Democratic Party have firm control over the White House and Congress and the ability to push through ambitious plans. Now, with the coming retirement of a Supreme Court justice clearing the way for him to appoint a successor, Obama already is assured a legacy at the top of all three branches of government -- executive, legislative and judicial. On the corporate front, the federal government's pumping of billions of dollars in bailout money into banks and auto companies has given Obama the power to force an overhaul in those industries, a remarkable intervention in capitalist industries by the state. Americans are giving him leeway as well. His job approval ratings are well over 60 percent, giving him political capital to undertake big challenges. His political opponents, the Republicans, are in disarray, reduced in numbers and engaged in an internal struggle over how to recover from devastating election losses in 2006 and last year. Experts speak of Obama in the same league as such transformational presidents as Democrat Franklin Roosevelt, who led the United States through the Great Depression and World War Two, and Republican Ronald Reagan, who led the country to victory in the Cold War. "I cannot in my memory remember a time when a president of the United States has had more influence," said Democratic strategist Doug Schoen, who worked in the Clinton White House. "Not only is it his moment, it is a level of influence and power for a president that is literally unprecedented from any time since the New Deal and Franklin Roosevelt. If he handles it right, it could be his century."

Obama is expanding government and his presidential authority

Doherty 9 [Brian, senior editor @ Reason Magazine, “President of Everything” April 27, Reason Magazine, http://www.reason.com/news/show/133045.html]

That thoughtful skeptic of executive power now sits in the Oval Office. Isolating random bits of his presidential rhetoric, you can almost believe that he understands how a society really thrives. Obama said in his pseudo-State of the Union Address, “The answers to our problems don’t lie beyond our reach. They exist in our laboratories and universities; in our fields and our factories; in the imaginations of our entrepreneurs and the pride of the hardest-working people on Earth.” But in just three months, we have seen what Obama means when he talks about “reach.” He doesn’t mean “our reach” but his own. His sense of that reach, and the abrupt and scary speed with which he’s used it, marks him as an executive with a tentacled grip—multiple, crushing, inescapable. No longer the cautious critic of presidential power of the campaign trail, he now sees nothing as beyond his grasp. Less than a hundred days in, the fully articulated ideological contours of his vision remain unclear—just as he wishes. It suits Obama’s self-image as a mere pragmatic problem solver to never explain, to float from power grab to usurpation as if nothing but thoughtful reaction to the exigencies of the moment guides him. But it’s already obvious that those actions veer strongly toward expansive government, limiting our options in every aspect of national life.

Ext – Prez Power High

Presidential powers high- expanding gay rights proves

Shear 10 – Washington Post Staff Writer (Michael D., June 22, “Obama uses powers to expand federal rights, benefits for gays and lesbians”, http://www.washingtonpost.com/wp-dyn/content/article/2010/06/21/AR2010062104709_2.html)

In the past year and a half, President Obama has quietly used his powers to expand federal rights and benefits for gays and lesbians, targeting one government restriction after another in an attempt to change public policy while avoiding a confrontation with Republicans and opponents of gay rights. The result is that scores of federal rules blocking gay rights have been swept aside or reinterpreted by Obama officials eager to advance the agenda of a constituency that strongly backed the president's 2008 campaign. Among the changes: Gay partners of federal workers will now receive long-term health insurance, access to day care and other benefits. Federal Housing Authority loans can no longer consider the sexual orientation of applicants. The Census Bureau plans to report the number of people who report being in a same-sex relationship. Hospitals must allow gays to visit their ill partners. And federal child-care subsidies can be used by the children of same-sex domestic partners. On Wednesday, the Labor Department is expected to announce that federal officials have rethought the Family and Medical Leave Act, concluding that under the law, a gay federal employee may take leave to care for a child with a gay partner. Individually, none of the changes is especially dramatic. But taken together, they significantly alter the way gays and lesbians are viewed under federal law. The administration's effort, made largely under the radar -- and outside the reach of Congress -- has alarmed opponents of gay rights, who accuse the president of undermining traditional marriage even as he speaks about respecting it.
Obama expanding prez powers into the budget

The Associated Press 10 (May 24, “Obama wants to expand presidential budget powers”, http://www2.tbo.com/content/2010/may/24/obama-wants-expand-presidential-budget-powers/c_1/)

WASHINGTON - President Barack Obama sent legislation to Congress today that would allow him to force lawmakers to vote on cutting earmarks and wasteful programs from spending bills. The legislation would award Obama and his successors the ability to take two months or more to scrutinize spending bills that have already been signed into law for pork barrel projects and other dubious programs. He could then send Congress a package of spending cuts for a mandatory up-or-down vote on whether to accept or reject them. White House Office of Management and Budget Director Peter Orszag said that while the new presidential power would not be a panacea for the government's spending excesses, it would "add to the arsenal of tools" available to reduce spending. In a phone conference with reporters, he said the legislation was crafted to avoid constitutional hurdles. Past efforts "gave the knife to the president" to make the cuts, he said, while the Obama administration's bill would give it back to Congress to make the final decision on cuts. 

Prez powers high- response to oil spill proves

Chapman 10 –staff writer for Chicago Tribune (Stephen, June 18, “Expanding presidential power”, http://www.oaoa.com/articles/robert-48830-house-demands.html), 

The other day, White House press secretary Robert Gibbs was asked what will happen if the people running BP decline to go along with everything the administration demands of it. “The president,” he replied with chilly menace, “has the legal authority to compel them to do so, and if they don’t, he will.” As a matter of strict truth, Barack Obama may not have all the legal authority he would need. But punctilious adherence to the law is rarely the hallmark of American presidents. When the head of the executive branch makes his desires known to a private corporation, the company defies him at its peril. Given the vast centralization of power in the Oval Office, Obama wields enough weapons to make BP come to heel or wish it had. Lately, the administration seems more focused on meting out punishment than solving concrete problems in a measured way. Interior Secretary Ken Salazar boasted of his intention to “keep our boot on their neck,” and Obama resolved to find out “whose ass to kick.” A villain as hated — and justifiably hated — as BP creates a temptation to indulge in excess, and Obama is not inclined to resist. First there was the announcement that the Justice Department is considering criminal charges. It’s entirely possible that in the fullness of time, evidence will emerge to support prosecution. But as a first resort, it discourages BP from working closely with the government to cope with the current emergency. “Criminal prosecution kills cooperation,” laments University of Chicago law professor Richard Epstein. “How do you give information to someone who will use it to indict you?” You don’t. But the president seems to think catering to populist outrage is more important right now. Members of his party also demand that the oil company stiff its shareholders by canceling its dividend, while turning over billions to the feds to distribute as they please. Not many Democrats seem to worry about BP’s obligations to its investors — which, in an economy based on property rights, take priority over the whims of politicians. But that assumes we still respect property rights. On Wednesday, Obama forced BP to set up a $20 billion fund to compensate everyone who suffers economic harm from the spill. But it’s a pernicious solution to a fictitious problem. The idea is that if BP doesn’t conserve its cash, it will run out later and leave injured claimants high and dry. Not likely. Estimates of the total costs of the spill range up to $70 billion, which sounds large only if you are not a multinational petroleum company. The oil giant had profits last year of nearly $17 billion, reports MSNBC, and its untapped reserves are worth $1.35 trillion. The quarterly dividend is just $2.6 billion. And BP won’t have to bear the whole burden, since its partners on the Deepwater Horizon rig, Transocean and Halliburton, will probably be on the hook for a large portion of the damages. About the only thing that could keep BP from paying its share is a criminal conviction, which would wreck its ability to do business. So the administration purports to worry about BP’s bankruptcy while entertaining actions that would probably lead to bankruptcy. Even if the escrow fund were justified, turning it over to the administration isn’t. Instead of trying to limit payouts to the truly deserving, the people in charge would have every incentive to err on the side of generosity to anyone who claims to have been hurt. In his Tuesday address to the nation, Obama made a point of saying that “this fund will not be controlled by BP.” He didn’t say how he will assure that the administrators don’t fall into a jolly impersonation of Santa Claus.

Ext – Prez Power High

Obama’s prez powers high- expanding into areas of national security

Gillmor 10 (Dan, June 22, “Dear Mr. President: Please abuse your powers: Unfortunately, it takes abuses before we wake up to dangers of untrammeled executive authority”, http://www.salon.com/technology/dan_gillmor/2010/06/22/obama_abuse_civil_liberties)

Last week, Secretary of Homeland Security Janet Napolitano declared the need for "legal tools to do things like monitor the recruitment of terrorists via the Internet." She wasn't specific about what she meant by that, but her remarks were widely understood, no doubt correctly, as a harbinger of yet another Obama administration encroachment on American civil liberties. (The most surprising part of Napolitano's pitch, in fact, was the word "legal" -- after all, the administration hasn't bothered with such niceties in any number of other situations, as Salon colleague Glenn Greenwald has repeatedly pointed out.) Yesterday, the Supreme Court upheld a law that can put you in jail for the "crime" of advocating lawful, nonviolent activity, if the government decides that your advocacy is somehow helping a group the government declares is engaging in terrorism. Authoritarian right wingers reading this may be pleased to hear that Jimmy Carter could be a criminal under this ruling. They should also be thrilled to know that the Obama administration fought hard for this ruling, and that Supreme Court nominee Elena Kagan, as solicitor general, argued for this gross encroachment on free speech and the First Amendment. Again and again, this administration has endorsed and expanded on the Bush administration's consistent stance that the Bill of Rights, apart from the Second Amendment, must take a distant second place to the "war on terror" that by definition can never end. Politicians and pundits who once claimed to believe in civil liberties are in hiding. It speaks volumes about our media today that Jon Stewart is one of the few commentators to speak truth to power on these issues.
XOs Kill Prez Power

Congressional backlash to executive orders weakens the president

Posner 2K [Michael, Professor Emeritus at the University of Oregon and Adjunct Professor at the Weill Medical College in New York “Blocking the Presidential Power Play” National Journal, Jan 1, http://www.nationaljournal.com/njmagazine/nj_20000101_15.php]

Some legal experts counsel Congress to be careful not to usurp legitimate presidential power. One expert urging caution is Douglas Cox, a lawyer who was deputy assistant attorney general in the Office of Legal Counsel at the Justice Department during the Bush Administration. "When a President overreaches and uses executive orders to invade or supersede the legislative powers of Congress, Congress may be sufficiently provoked to consider an across-the-board approach to rein in those abuses," he told the House Rules subcommittee.  "Although that reaction is understandable, Congress must be careful to understand the extent to which executive orders are a necessary adjunct of the President's constitutional duties," Cox added. "At all times, Congress has ample legislative and political means to respond to abusive or lawless  executive orders, and thus Congress should resist the temptation to pursue more sweeping, more draconian, and more questionable responses."

Prez Power Bad – Nuclear War

Sole presidential authority makes nuclear war inevitable

Forrester 89 [Ray, Professor, @ Hastings College of the Law, University of California, Former dean of the law

schools at Vanderbilt, Tulane, and Cornell, “Presidential Wars in the Nuclear Age: An Unresolved Problem” George Washington Law Review, August,  57 Geo. Wash. L. Rev. 1636, Lexis]

A basic theory--if not the basic theory of our Constitution--is that concentration of power in any one person, or one group, is dangerous to mankind. The Constitution, therefore, contains a strong system of checks and balances, starting with the separation of powers between the President, Congress, and the Supreme Court. The message is that no one of them is safe with unchecked power. Yet, in what is probably the most dangerous governmental power ever possessed, we find the potential for world destruction lodged in the discretion of one person. As a result of public indignation aroused by the Vietnam disaster, in which tens of thousands lost their lives in military actions initiated by a succession of Presidents, Congress in 1973 adopted, despite presidential veto, the War Powers Resolution. Congress finally asserted its checking and balancing duties in relation to the making of presidential wars. Congress declared in section 2(a) that its purpose was to fulfill the intent of the framers of the Constitution of the United States and insure that the collective judgment of both the Congress and the President will apply to the introduction of United States Armed Forces into hostilities, or into situations where imminent involvement in hostilities is clearly indicated by the circumstances, and to the continued use of such forces in hostilities or in such situations. The law also stated in section 3 that [t]he President in every possible instance shall consult with Congress before introducing United States Armed Forces into hostilities or into situations where imminent involvement in hostilities is clearly indicated. . . .   Other limitations not essential to this discussion are also provided. The intent of the law is clear. Congress undertook to check the President, at least by prior consultation, in any executive action that might lead to hostilities and war.  [*1638]  President Nixon, who initially vetoed the resolution, claimed that it was an unconstitutional restriction on his powers as Executive and Commander in Chief of the military. His successors have taken a similar view. Even so, some of them have at times complied with the law by prior consultation with representatives of Congress, but obedience to the law has been uncertain and a subject of continuing controversy between Congress and the President. Ordinarily, the issue of the constitutionality of a law would be decided by the Supreme Court. But, despite a series of cases in which such a decision has been sought, the Supreme Court has refused to settle the controversy. The usual ground for such a refusal is that a "political question" is involved. The rule is well established that the federal judiciary will decide only "justiciable" controversies. "Political questions" are not "justiciable." However, the standards established by the Supreme Court in 1962 in Baker v. Carr, 369 U.S. 186, to determine the distinction between "justiciable controversies" and "political questions" are far from clear. One writer observed that the term "political question" [a]pplies to all those matters of which the court, at a given time, will be of the opinion that it is impolitic or inexpedient to take jurisdiction. Sometimes this idea of inexpediency will result from the fear of the vastness of the consequences that a decision on the merits might entail.   Finkelstein, Judicial Self-Limitation, 37 HARV. L. REV. 338, 344 (1924)(footnote omitted). It is difficult to defend the Court's refusal to assume the responsibility of decisionmaking on this most critical issue. The Court has been fearless in deciding other issues of "vast consequences" in many historic disputes, some involving executive war power. It is to be hoped that the Justices will finally do their duty here. But in the meantime the spectre of single-minded power persists, fraught with all of the frailties of human nature that each human possesses, including the President. World history is filled with tragic examples. Even if the Court assumed its responsibility to tell us whether the Constitution gives Congress the necessary power to check the President, the War Powers Resolution itself is unclear. Does the Resolution require the President to consult with Congress before launching a nuclear attack? It has been asserted that "introducing United States Armed Forces into hostilities" refers only to military personnel and does not include the launching of nuclear missiles alone. In support of this interpretation, it has been argued that Congress was concerned about the human losses in Vietnam and in other presidential wars, rather than about the weaponry. Congress, of course, can amend the Resolution to state explicitly that "the introduction of Armed Forces" includes missiles as well as personnel. However, the President could continue to act without prior consultation by renewing the claim first made by President  [*1639]  Nixon that the Resolution is an unconstitutional invasion of the executive power. Therefore, the real solution, in the absence of a Supreme Court decision, would appear to be a constitutional amendment. All must obey a clear rule in the Constitution. The adoption of an amendment is very difficult. Wisely, Article V requires that an amendment may be proposed only by the vote of two-thirds of both houses of Congress or by the application of the legislatures of two-thirds of the states, and the proposal must be ratified by the legislatures or conventions of three-fourths of the states. Despite the difficulty, the Constitution has been amended twenty-six times. Amendment can be done when a problem is so important that it arouses the attention and concern of a preponderant majority of the American people. But the people must be made aware of the problem. It is hardly necessary to belabor the relative importance of the control of nuclear warfare. A constitutional amendment may be, indeed, the appropriate method. But the most difficult issue remains. What should the amendment provide? How can the problem be solved specifically? The Constitution in section 8 of Article I stipulates that "[t]he Congress shall have power . . . To declare War. . . ." The idea seems to be that only these many representatives of the people, reflecting the public will, should possess the power to commit the lives and the fortunes of the nation to warfare. This approach makes much more sense in a democratic republic than entrusting the decision to one person, even though he may be designated the "Commander in Chief" of the military forces. His power is to command the war after the people, through their representatives, have made the basic choice to submit themselves and their children to war. There is a recurring relevation of a paranoia of power throughout human history that has impelled one leader after another to draw their people into wars which, in hindsight, were foolish, unnecessary, and, in some instances, downright insane. Whatever may be the psychological influences that drive the single decisionmaker to these irrational commitments of the lives and fortunes of others, the fact remains that the behavior is a predictable one in any government that does not provide an effective check and balance against uncontrolled power in the hands of one human. We, naturally, like to think that our leaders are above such irrational behavior. Eventually, however, human nature, with all its weakness, asserts itself whatever the setting. At least that is the evidence that experience and history give us, even in our own relatively benign society, where the Executive is subject to the rule of law.  [*1640]  Vietnam and other more recent engagements show that it can happen and has happened here. But the "nuclear football"--the ominous "black bag" --remains in the sole possession of the President. 

Prez Power Bad - Hegemony

Presidential power ends all Congressional restraint on warmaking – conflicts become inevitable

Eland 7 [Ivan, Director of the Center on Peace & Liberty at The Independent Institute and Assistant Editor of The Independent Review and former Director of Defense Policy Studies @ CATO, “Bush Out of Link in Scolding Pelosi” Consortium News, April 3, http://www.consortiumnews.com/2007/040307a.html]

Curiously, although the expansion of executive power in foreign policy has not served the nation well, it often has the counterintuitive effect of serving the interests of Congress. If the President is always in charge of U.S. foreign policy, members of Congress can duck responsibility for tough issues that might pose risks to their paramount goal—getting re–elected. For example, by allowing presidents to fight even major conflicts without constitutionally required declarations of war—a phenomenon that began when Harry Truman neglected, with a congressional wink and nod, to get approval for the Korean War—the Congress conveniently throws responsibility for the war into the President’s lap. The founders would be horrified at the erosion of a major pillar of their system of checks and balances. To fulfill their constitutional responsibility as a check on the President, members of Congress do have a responsibility to be heavily involved in U.S. foreign policy. Instead of publicly condemning Speaker Pelosi for carrying out the bipartisan Iraq Study Group’s heretofore–languishing recommendation of actually talking to Syria to resolve bilateral issues, the President should be happy that someone in the U.S. government is willing to take risks with one of America’s major adversaries in the region.

Congressional checks of the president key to prevent crippling military entanglements like Iraq

Holt 7 [Pat, former chief of staff of the Senate Foreign Relations Committee “Between Congress and the president, a power seesaw”  Christian Science Monitor, Feb 1, Lexis]

American involvement in Iraq appears to be an unresolvable dilemma: the United States can neither stay in nor get out. It cannot stay in because the public will not support it. It cannot get out because, after four years there, the US has wrecked the country. It would be unconscionable now simply to walk away and leave a nation of impoverished Iraqis among the ruins. America cannot start writing a new policy on a clean slate. But what it can do is adjust the imbalance of power between the executive and legislative branches. Too much deference to the White House got the US into this predicament. A more-assertive Congress might help bring about a solution, and more important, avoid a similar situation in the future. The Iraq war represents a constitutional failure of American government, but it was not the institutions of government that failed; it was the people who were supposed to make those institutions work. The Constitution provides for a separation of powers among the legislative, executive, and judicial branches. It is the separation of powers that creates the crucial checks and balancesthat enable one branch to keep another in line. A good deal of the thinking that went into this structure was based on skepticism and distrust. From long experience, the framers of the Constitution were skeptical and distrustful of power, and they wanted to build this into the new government. Perhaps the biggest failure with respect to Iraq was in Congress. Members were far too deferential to the White House; they failed to question President Bush's reactions to 9/11 as they were duty-bound to do. Among Republicans on Capitol Hill, there was an exaggerated sense of party loyalty to the president. Among both parties, there was an exaggerated sense of partisanship. The party system and the separation of powers are incompatible. Parties do not work well without cohesion and discipline. The separation of powers does not work well without independence. This conflict was foreseen by the framers. In one of the Federalist papers, James Madison warns against "the pestilential influence of party animosities." The Constitution has been called "an invitation to struggle" between the president and Congress for the control of foreign policy. On Iraq, Congress did not accept the invitation. Republicans reveled in Mr. Bush's popularity. Democrats were afraid of it. Only after the public began to turn against the war did Congress began to follow. Meanwhile, the president was left unchecked. The history of the constitutional struggle between president and Congress is a seesaw with first one branch up and then the other. Congress probably reached its post-World War II high at the end of the Vietnam War when it used its control of money to force the US to end its support of South Vietnam. When President Johnson left office in 1969, a congressional observer remarked that it would take to the end of the 20th century to restore presidential powers to where Johnson found them. Bush became president in 2001 determined to hasten that restoration. He showed his hand early when he supported Vice President Dick Cheney's refusal to name the participants in a committee studying energy policy. The war on terror provided further opportunities. By 2006, the president's end of the seesaw was at a post-World War II high. Now there is an opposite movement propelled, as before, by an unpopular war. With respect to both Vietnam and Iraq, Congress did not assert itself until corrective action became prohibitively difficult. The principal lesson we can learn from the Iraq dilemma is that Congress should join the struggle with the president earlier in the development of a problem. It should combat the natural tendency to let the president take the lead in foreign crises. 

Prez Power Bad - Hegemony

Presidential powers crush public support for the military

Paul 98 [Paul R, Professor @ University of Connecticut School of Law “The Geopolitical Constitution: Executive Expediency and Executive Agreements” California Law Review, 86 Calif. L. Rev. 671, Lexis]
Second, the growth of executive power has created a bias in favor of internationalism that has often led to failure. Possessing a virtual monopoly power over foreign relations has tempted presidents to send troops abroad or to make foreign commitments. Time and again the executive has stumbled into foreign conflicts, like Bosnia, Lebanon, Iran and Somalia, with tragic results. n32 At a minimum, congressional [*680] participation might have slowed decision-making, leaving time for public deliberation. n33 Third, the absence of congressional debate has often accounted for the lack of public support for foreign commitments. When U.S. forces have suffered casualties, such as in Somalia or Beirut, public opinion turned against the executive. Without the popular will to stay the course, presidents have withdrawn U.S. forces in some cases. As a result, U.S. policy has often lacked coherence. Though Congress was blamed for this inconsistency in many cases, one reason members of Congress so readily changed their minds was that they were not politically invested in the policy. 

Public support is key to sustained leadership

Gray 4 [Colin, Professor of International Politics and Strategic Studies at the University of Reading, England, The Sheriff: America’s Defense of the New World Order, pp. 94-5]

Seventh, the American sheriff cannot police world order if domestic opinion is not permissive. The longevity of U.S. guardianship depends vitally upon the skill, determination, and luck with which the country protects and burnishes its reputation for taking strategically effective action. But it also depends upon the willingness of American society to accept the costs that comprise the multi-faceted price of this particular form of glory. The American public is probably nowhere near as casualty-shy as popular mythology insists, though the same cannot be said with equal confidence of the profes​sional American military. Such, at least, are the conclusions of the major recent study on this much debated subject." It is the opinion of this author that popular American attitudes toward casualties stem fairly directly from the sense of involvement, or lack of the same, in the matters at issue. If valid, this judgment is good news for the fea​sibility of U.S. performance in the sheriff's role, but a dire systemic problem may still remain. Specifically, as principal global guardian, the United States risks being thwarted on the domestic front by the central and inalienable weakness that mars attempts to practice the theory of collective security. Bacevich and others advance powerful arguments connecting American strategic behavior to the promotion of what they see, not wholly implausibly, as an informal American empire. But many, if not most, American voters will be hard to convince that U.S. military action is warranted save in those mercifully rare instances when it is directed to thwart some clear and present danger. A doctrine of military preemption, typically meaning preven​tion, no matter how strategically prudent, will be as difficult to justify domestically as abroad. There is an obvious way to diminish the amount, intensity, and duration of domestic political opposition to military operations conducted for purposes that do not resonate loudly on Main Street. That solution is to adopt a style of warfare that imposes few costs on American society, especially in the most human of dimensions-casualties. But since war is a duel, the United States' ability to perform all but painlessly as sheriff can never lie totally within its own control. Nonetheless, the potential problem of a reluctant domestic public should be eased if care is taken in select​ing policing duties and if the troops who must execute the strategy are tactically competent. All of this would be more reassuring were we not respectful students of Clausewitz's teaching that "War is the realm of chance," an aphorism that we have had occasion to quote before

Prez Power Bad - Terrorism

Congressional power is critical to a successful WOT

Dean 2 [John, White House Counsel to Nixon and FindLaw Writ Columnist, “Tom Ridge's Non- Testimonial Appearance Before Congress: Another Nixon-style Move By The Bush Administration, Find Law, April 12 http://writ.news.findlaw.com/dean/20020412.html]

Congressional oversight and the collective wisdom of Congress are essential in our dealing with terrorism.. Presidents don't issue press releases about their mistakes Nor do they report interagency squabbles that reduce executive effectiveness. They don't investigate how funds have been spent poorly or unwisely. And they're not inclined to explain even conspicuous problems in gathering national security intelligence. When did anyone hear of a President rooting out incompetent appointees (after all, they chose them in the first place)? In contrast, Congress wants to do all these things, thereby keeping a President on his toes. Its oversight is crucial - for the Presidential and Executive Branch limitations I've suggested are only a few of the myriad problems that might hamper the efficacy of the Executive in its efforts to deal with terrorism, and that Congress can help to correct. Justifiably, Americans are worried, but they are getting on with their lives. Shielding and hiding the man in charge of homeland security from answering the questions of Congress is entirely unjustified. This talk of "separation of powers" and "executive privilege" is unmitigated malarkey. It is a makeshift excuse to keep the Congress from policing the White House

Pres Power Bad - Torture

Presidential powers are bad in the context of military ability- they justify torture & human rights abuses.

Paul 4

June 15, 2004 Torture, War, and Presidential Powers by Rep. Ron Paul, MD is an American physician and Republican Congressman for the 14th congressional district of Texas. Paul is a member of the Liberty Caucus of Republican congressmen which aims to limit the size and scope of the federal government,[2] and serves on the House Foreign Affairs Committee, the Joint Economic Committee, and the Committee on Financial Services, where he has been an outspoken critic of American foreign and monetary policy. He has gained notoriety for his right-libertarian positions on many political issues, often clashing with both Republican and Democratic Party leaders. Paul has run for President of the United States twice, first in 1988 as the nominee of the Libertarian Party and again in 2008 as a candidate for the Republican nomination. http://www.lewrockwell.com/paul/paul185.html>//DoeS

The greater issue presented by the Defense department memo, however, is the threat posed by unchecked executive power. Defense department lawyers essentially argue that a president’s powers as Commander-In-Chief override federal laws prohibiting torture, and the Justice department appears to agree. But the argument for extraordinary wartime executive powers has been made time and time again, always with bad results and the loss of our liberties. War has been used by presidents to excuse the imprisonment of American citizens of Japanese descent, to silence speech, to suspend habeas corpus, and even to control entire private industries. It is precisely during times of relative crisis that we should adhere most closely to the Constitution, not abandon it. War does not justify the suspension of torture laws any more than it justifies the suspension of murder laws, the suspension of due process, or the suspension of the Second amendment.We are fighting undeclared wars in Iraq and Afghanistan, and an open-ended war against terrorism worldwide. If the president claims extraordinary wartime powers, and we fight undeclared wars with no beginning and no end, when if ever will those extraordinary powers lapse? Since terrorism will never be eliminated completely, should all future presidents be able to act without regard to Congress or the Constitution simply by asserting “We’re at war”? Conservatives should understand that the power given the president today will pass to the president’s successors, who may be only too eager to abuse that unbridled power domestically to destroy their political enemies. Remember the anger directed at President Clinton for acting “above the law” when it came to federal perjury charges? An imperial presidency threatens all of us who oppose unlimited state power over our lives.

Anything that enables torture must be rejected & is counterproductive in trying to solve the terrorism problem.

USCCB 9

January 15, 2009 Department of Justice, Peace and Human Development [http://usccb.org/sdwp/international/2009-01-15_alert_on_torture.pdf]//DoeS

The moral test in economic life is how we treat “the least of these,” according to the parable of the Last Judgment in St. Matthew’s Gospel. It may not be biblical but it is also true that the moral test in this area is how we treat the “worst of these” – those who would violate all boundaries in their attacks on us.Torture is morally wrong because it debases human dignity, which is God-given, not earned by good behavior. Respect for human dignity is a fundamental teaching of the Catholic Church. In their November 2007 statement Forming Consciences for Faithful Citizenship, the U.S. bishops declared that because torture assaults the dignity of human life, it is “intrinsically evil” (No. 23), one of very few action to be labeled “intrinsically evil.” The Catholic bishops went on to state in Faithful Citizenship, “The use of torture must be rejected as fundamentally incompatible with the dignity of the human person and ultimately counterproductive in the effort to combat terrorism” (No. 81).

Pres Powers Bad- Democracy

An increase in presidential powers hurt democracy

Schmike 8

Presidential Power to the People Author Dana D. Nelson on why democracy demands that the next president be taken down a notch September-October 2008 interview by David Schimke- editor  in chief

[http://www.utne.com/2008-09-01/Politics/Presidential-Power-to-the-People.aspx]//DoeS

The title of Dana D. Nelson’s latest book captures both its radical rhetorical edge and its populist center. In Bad for Democracy: How the Presidency Undermines the Power of the People (University of Minnesota Press, 2008), the Vanderbilt University professor combines political philosophy, historical anecdote, and a sprinkling of pop arcana to deliver a compelling case against both the cult of Obama and the centrist pull of McCain’s “straight talk express.” “Presidentialism works against people’s civic cultivation of democratic skills,” she argues in the introduction. “It trains us to want the president to take care of democracy for us instead of remembering that democracy, properly defined, is our job.” While the book is both substantive and theoretical, Nelson is not coldly observing the American experiment’s mean streets from the cozy confines of an ivy tower. After demonstrating how the executive branch has morphed into a Machiavellian chamber of corporate interest, the grassroots activist focuses the latter half of her polemic on how to “reimagine and retake democracy as a project we lead together, amid and out of the savagery of our many differences.” With Decision 2008 looming, Utne Reader turned down the talking heads to chat with Nelson about the world’s most expensive popularity contest and why it doesn’t have to be a choice between liberty and death.

Pres Powers Bad- Constitution

Wartime abuses of presidential powers null the constitution- it’s a slippery slope to a dictatorship.

Carpenter 6

Prof. Dale Carpenter is an American legal commentator and Julius E. Davis Professor of Law at the University of Minnesota Law School. As a professor, Carpenter specializes in constitutional law, the First Amendment, Due Process and Equal Protection clauses, sexual orientation and the law, and commercial law. A DISCOURSE: Presidential Powers in Time of War – Spring 2006 (http://www.law.umn.edu/uploads/wE/aa/wEaa1g7XB6j0QyoOhoFpYw/Presidential_Powers_exchange_Paulsen_Kitrosser_Carpenter.pdf)//DoeS

Which war-related power controls the matter of warrantless domestic surveillance,the president’s or the Congress’s? Professor Paulsen does not even begin to grapple with this difficult question;he simply asserts the conclusion that the president’s power controls no matter what. Yet I can think of several reasons why the president’s action turning force inward means that Congress’s will,expressed in FISA,should prevail here.Briefly:(1) Congress enjoys the power to make laws relating to the president’s own powers,including his commander in chief power,while the reverse is not true;(2) Congress,not the president,is given the power to regulate the armed forces;(3) domestic warrantless surveillance implicates,as the Justice Department acknowledges,not just military necessity but significant domestic civil liberties interests;(4) the history of abuse of domestic spying by presidents under the guise of protecting national security makes giving any president unchecked authority in this area very dangerous;and (5) the president has not shown how the legal alternatives he has under FISA are unworkable or,if they are unworkable, why he could not seek amendment of the law from a Congress that is responsible for making laws to protect national security. I’m glad Professor Paulsen has reminded us of George Washington.General Washington understood the difference between running the war and running the country. President Washington would never accept a crown.We could use a bit more of that executive restraint today.
The constitution must be protected by policy makers- it is not within our jurisdiction to make a law that would harm the constitution.

Dallas News 9 [THE DALLAS MORNING NEWS July 19, 2009 Sunday FIRST EDITION The Senate's momentous decision SECTION: POINTS; SUNDAY LETTERS; Pg. 3P [http://www.lexisnexis.com.proxy.lib.umich.edu/hottopics/lnacademic/] [lexis]//DoeS
Constitution lives, breathes What law is it conservatives want to protect? What Constitution do they revere? 

The one that for a century held blacks, Native Americans, women and other minorities to be second-class citizens, if citizens at all? The one that protected employers of child labor in their heinous practices? Perhaps the one that tolerated lynchings or criminalized political thought? Do you really believe that Thomas Jefferson, James Madison, James Monroe, Benjamin Franklin or John Adams, who championed the idea that God almighty intended us all to be equal, purposely set in place an unyielding philosophy of government that would make permanent that ungodly concept? Surely not. I choose to believe that they, in their brilliance, designed a system that would accommodate change and improvement, rather than stagnate and fail. I believe they intended for freedom, justice, liberty and the pursuit of happiness to be available to all, regardless of class, color, creed or faith. God bless Sonya Sotomayor for her recognition of simple justice. Empathy is a good thing. Clifton L. "Scrappy" Holmes, Diana That's all I need to hear was already demonstrated that she does not understand the difference between "equal opportunity" and "equal results." What more do we need to know? She should not be confirmed. Claude Head, Dallas Law cuts both ways The GOP shows support for the rule of law by lambasting Supreme Court nominee Sonia Sotomayor while continuing to praise Dick Cheney and George W. Bush, who might have started a dictatorship had they had another year of congress-ional control. If you stand up for the law, you must support the law, even if it works against the party.Robert Maher, Plano Judge out of step Judge Sonia Sotomayor is out of step with half of Americans. The sad part is that the other half of Americans doesn't seem to have a problem with judges making laws rather than interpreting laws. Even sadder is that the president who nominated her is one of those who has no problem with judges making their own laws. Craig Donham, Rowlett Davis toes talking points Re: "Let's be fair - The job of a judge is to be blind to who is before the court, says Mark Davis," and "Let's be fair - As a judge we'd all bring our experiences to the bench, says Kathleen Parker," Wednesday Viewpoints. Davis, as usual, regurgitates the right-wing talking points he undoubtedly received from Rush Limbaugh - that because of one line in a speech and the Ricci decision, Judge Sonia Sotomayor is automatically disqualified from sitting on the bench. He also contorts Sotomayor's participation in a three-judge panel's following of precedent in upholding the trial court's discretion in the Ricci case. He characterizes this as actively seeking to deny Frank Ricci a promotion, which is as laughable as it is false. On the same page, Kathleen Parker admirably points out that every person is the sum of his or her experiences, and that judges are no different. This is a proposition that was also recognized by Justices Antonin Scalia, Samuel Alito Jr. and Clarence Thomas in their confirmation hearings. Somehow I doubt that Davis feels that the Constitution must be protected from those three. Please leave him to his day job of bloviating for the entertainment of the Dittoheads.

A2: Politics Net Benefit

Unpopular XOs have political consequences and spark massive congressional backlash

Risen 4 [Clay, Managing editor of Democracy: A Journal of Ideas, M.A. from the University of Chicago “The Power of the Pen: The Not-So-Secret Weapon of Congress-wary Presidents” The American Prospect, July 16, http://www.prospect.org/cs/articles?article=the_power_of_the_pen]

The most effective check on executive orders has proven to be political. When it comes to executive orders, “The president is much more clearly responsible,” says Dellinger, who was heavily involved in crafting orders under Clinton. “Not only is there no involvement from Congress, but the president has to personally sign the order.” Clinton's Grand Staircase-Escalante National Monument executive order may have helped him win votes, but it also set off a massive congressional and public backlash. Right-wing Internet sites bristled with comments about “dictatorial powers,” and Republicans warned of an end to civil liberties as we know them. “President Clinton is running roughshod over our Constitution,” said then–House Majority Leader Dick Armey. Indeed, an unpopular executive order can have immediate--and lasting--political consequences. In 2001, for example, Bush proposed raising the acceptable number of parts per billion of arsenic in drinking water. It was a bone he was trying to toss to the mining industry, and it would have overturned Clinton's order lowering the levels. But the overwhelmingly negative public reaction forced Bush to quickly withdraw his proposal--and it painted him indelibly as an anti-environmental president. 

Executive orders turn the President into a lightning rod 

Cooper 97 [Phillip, Professor of Poli Sci @ University of Vermont, Administration and Society, Lexis]

Interestingly enough, the effort to avoid opposition from Congress or agencies can have the effect of turning the White House itself into a lightning rod. When an administrative agency takes action under its statutory authority and responsibility, its opponents generally focus their conflicts as limited disputes aimed at the agency involved. Where the White House employs an executive order, for example, to shift critical elements of decision making from the agencies to the executive office of the president, the nature of conflict changes and the focus shifts to 1600 Pennsylvania Avenue or at least to the executive office buildings The saga of the OTRA battle with Congress under regulatory review orders and the murky status of the Quayle Commission working in concert with OIRA provides a dramatic case in point. The nature and focus of conflict is in some measure affected by the fact that executive orders take administrative action outside the normal rules of administrative law. And although there are tensions in that field of law, the fact is that it has been carefully developed over time with the intention of accommodating the needs of administration and the demands for accountability by agencies filled with unelected administrators who make important decisions having the force of law in the form of rules and administrative adjudications. On one hand, administrative law requires open, orderly, and participative decision processes, but it also creates significant presumptions in favor of administrative agencies. The courts provide legal support in the form of favorable decisions as well as assisting agencies in enforcement through orders enforcing subpoena and other investigative authority while also ordering compliance with agency decisions once the investigations and decision processes are complete. Administrative law also provides a vehicle for integrating administrative decisions having the force of law with the larger body of law and policy. The use of executive orders to confound or circumvent normal administrative law is counterproductive and ultimately dysfunctional. 
Independent use of executive power saps political capital 

Simendinger ‘02 (Alexis, Staff Writer – National Journal, The Power of One, National Journal, 1-26, Lexis)

Bush's White House aides insist that the President knows how valuable his political capital is, and that he has to spend that capital wisely. To presidency scholars such as Richard E. Neustadt, who wrote a seminal 1960 book on the subject, real presidential power is the strength and standing to persuade, in order to bring about government action. It is not just the authority to effect change by edict. "From the veto to appointments, from publicity to budgeting, and so down a long list, the White House now controls the most encompassing array of vantage points in the American political system," Neustadt wrote. Bush's first year suggests he understood how to bargain when the policies at issue were most important to him personally tax cuts and school accountability, for instance. Before September 11, however, the President seemed to get into the most trouble when he exercised power alone. The cumulative uproar over arsenic in water, his early regulatory actions that had an anti-green tinge, and the energy policies that favored the oil and gas industries were sour notes for Bush with the public and with many in Congress. The White House is still feeling the effects of those missteps as Bush heads into his second year. 

***Courts***

Courts 1NC

Text: 

Obs. 1 – Solvency

Court rulings spark a national debate and cause penetrative social change. 

Christine Bateup (historical scholar and JSD Candidate at NYU, 2006. (71 Brooklyn L. Rev. 1109, “The Dialogic Promise Assessing The Normative Potential of Theories of Constitutional Dialogue,” ln)

The most prominent descriptions of constitutional dialogue in this vein have been developed by Barry Friedman and by Robert Post and Reva Siegel. 184 Friedman's is the most positive account, as it is explicitly grounded in social science studies regarding institutional interactions between the  [*1158]  judiciary, the political branches, and the people. 185 These studies show that while the Supreme Court has significant leeway in making pronouncements, if it strays too far from what the other branches of government and the people accept, political constraints such as the power of judicial appointments and popular backlash will bring the Court back into line. 186 Friedman relies on this evidence principally to stress the role of public opinion as one of the principal forces controlling the Court. Although this mechanism is not understood perfectly, social science evidence increasingly suggests that judicial outcomes tend to run in line with public opinion over the longer term. 187 While these studies show that the Court is heavily constrained, Friedman argues that judicial decisions still play an important function in the constitutional system as they serve to spark (or continue) a broader national discussion about constitutional meaning. 188 As a result, the Court acts as the shaper and facilitator of society-wide discussion about constitutional values. When it declares its own views about the meaning of constitutional text, the Court actively channels and fosters ongoing societal debate by synthesizing the various, and possibly disparate, views about constitutional meaning and by articulating that debate in an explicitly constitutional form. 189  [*1159]  In the process, the Court also mediates the views of different participants in the debate and focuses the terms in which future debate might proceed. The Court's decisions then facilitate further debate, either by acting as a catalyst for discussion along particular lines or by prodding other institutions into deliberative action. As a result of these dynamics, Friedman describes the function of judicial review in the United States constitutional system as one of promoting and facilitating constitutional dialogue. 190 The Court's participation in this dialogue is dynamic -- not only does it spark a process of national discussion, but it is also, in turn, affected and shaped by this conversation. 191 When a decision is rendered it is subject to discussion and debate within society. Over time, if there is enough popular disagreement with the Court's ruling, new legislation may be passed and legal challenges brought that test the finality of the decision in a more concrete sense. As a result of this dissent and debate, the Court may ultimately come to reconsider and refashion its decision. Under this model, the perspectives of non-judicial actors may therefore influence the Court as much, if not more, than the Court itself influences the rest of society. 192 Over time, this process produces a relatively enduring constitutional equilibrium that is widely accepted by all the participants in the national discussion. Friedman further argues that the dialogic role the judiciary performs is a valuable one, as it "achieves the separation of constitutional requirements from immediate political preferences," 193 and, in the long term, the production of  [*1160]  stable and broadly supported answers to questions of constitutional meaning. 194
Courts Solvency – National Security

The courts are educated on foreign policy – won’t undermine national security

The Encyclopedia of the New American Nation ’10 

[A think-tank on American Relations, “Judiciary Power and Practice - Judicial review and political questions”, http://www.americanforeignrelations.com/E-N/Judiciary-Power-and-Practice-Judicial-review-and-political-questions.html]

Judicial deference is controversial on other grounds. In Harisiades v. Shaughnessy (1952), the Supreme Court heard an appeal brought by an alien being deported because of his membership in the Communist Party earlier in his life. The opinion of the Court was that policy toward aliens is a component of foreign relations, and that such matters "are so exclusively entrusted to the political branches of government as to be largely immune from judicial inquiry or interference." The decision was contentious because it did not appear that the Court had considered how restraint in reviewing political questions related to national security and foreign policy conflicts with other constitutional values and civil liberties. Another justification for deference is that courts are not equipped with the expertise to rule on complicated foreign policy issues or treaties based on international law. It may be more expedient for domestic judges to rely upon the views of the executive branch. However, even in foreign policy cases, attorneys provide the necessary information in their roles as advocates. While deference may be the norm in cases with a foreign policy dimension, the judiciary has weighed in with important opinions at critical times in the country's history. Many of these moments occurred while the country was at war.
A2: Perm – Do Both

1. Still links to the net benefit – Congressional action is a lightning rod for controversy. Only court action alone shields the president 
2. Turn - SOP

A. The permutation has the court rule on a moot issue, violating separation of powers
Corey C. Watson, Professor at Northwestern, 1991 (86 Nw. U.L. Rev. 143, lexis)

The danger of permitting Smith to pursue his claim without requiring that he have a personal stake in the outcome may seem innocuous. Yet, the risk to separation of powers is greatest where the temptation exists to ignore the requirements of justiciability and resolve a moot issue. n224 Perhaps the danger is difficult to understand because such cases put the system at risk, rather than any particular person. n225 If the personal stake and live issue requirements are not satisfied throughout a judicial  proceeding, then the claim is within the legislative province according to the argument set out in this Section. Therefore, a court that decides the issue and administers a "remedy" when neither an actual harm nor a real plaintiff exists performs a legislative function. To inflate the judicial power through prudential considerations (such as preserving judicial resources) tips the balance of powers through these cases. n226 The constitutional constant becomes variable when prudential factors become overreaching. This undermines our system of separated powers.

B. Separation of powers key to heg

Ikenberry ‘01 (G John, Prof – Georgetown U., The National Interest, Spring, Lexis) 

When other major states consider whether to work with the United States or resist it, the fact that it is an open, stable democracy matters. The outside world can see American policymaking at work and can even find opportunities to enter the process and help shape how the overall order operates. Paris, London, Berlin, Moscow, Tokyo and even Beijing-in each of these capitals officials can readily find reasons to conclude that an engagement policy toward the United States will be more effective than balancing against U.S. power. America in large part stumbled into this open, institutionalized order in the 1940s, as it sought to rebuild the postwar world and to counter Soviet communism. In the late 1940s, in a pre-echo of today's situation, the United States was the world's dominant state--constituting 45 percent of world GNP, leading in military power, technology, finance and industry, and brimming with natural resources. But America nonetheless found itself building world order around stable and binding partnerships. Its calling card was its offer of Cold War security protection. But the intensity of political and economic cooperation between the United States and its partners went well beyond what was necessary to counter the Soviet threat. As the historian Geir Lundestad has observed, the expanding American political order in the half century after World War II was in important respects an "empire by invitation."(n5) The remarkable global reach of American postwar hegemony has been at least in part driven by the efforts of European and Asian governments to harness U.S. power, render that power more predictable, and use it to overcome their own regional insecurities. The result has been a vast system of America-centered economic and security partnerships. Even though the United States looks like a wayward power to many around the world today, it nonetheless has an unusual ability to co-opt and reassure. Three elements matter most in making U.S. power more stable, engaged and restrained. First, America's mature political institutions organized around the rule of law have made it a relatively predictable and cooperative hegemon. The pluralistic and regularized way in which U.S. foreign and security policy is made reduces surprises and allows other states to build long-term, mutually beneficial relations. The governmental separation of powers creates a shared decision-making system that opens up the process and reduces the ability of any one leader to make abrupt or aggressive moves toward other states. An active press and competitive party system also provide a service to outside states by generating information about U.S. policy and determining its seriousness of purpose. The messiness of a democracy can, indeed, frustrate American diplomats and confuse foreign observers. But over the long term, democratic institutions produce more consistent and credible policies--policies that do not reflect the capricious and idiosyncratic whims of an autocrat.
Global nuclear war 

Khalilzad ‘95 (Zalmay, RAND Corporation, Losing The Moment? Washington Quarterly, Vol 18, No 2, p. 84) 

Global Leadership Under the third option, the United States would seek to retain global leadership and to preclude the rise of a global rival or a return to multipolarity for the indefinite future. On balance, this is the best long-term guiding principle and vision. Such a vision is desirable not as an end in itself, but because a world in which the United States exercises leadership would have tremendous advantages. First, the global environment would be more open and more receptive to American values -- democracy, free markets, and the rule of law. Second, such a world would have a better chance of dealing cooperatively with the world's major problems, such as nuclear proliferation, threats of regional hegemony by renegade states, and low-level conflicts. Finally, U.S. leadership would help preclude the rise of another hostile global rival, enabling the United States and the world to avoid another global cold or hot war and all the attendant dangers, including a global nuclear exchange. U.S. leadership would therefore be more conducive to global stability than a bipolar or a multipolar balance of power system. 

Politics 1NC
Judicial independence separates the courts from politics

Rosenberg, 92, [Gerald N. , “Judicial Independence and the Reality of Political Power”, Political Science Professor at University of Chicago, jstor]

The independence of the federal judiciary from political control is a hallmark of the American legal system. Institutionally separate and distinct from the other branches of the federal government, the judiciary is electorally unaccountable.  Judges and justices are insulated from the political process through constitutional guarantees of life appointments and salaries that may not be diminished during their terms of office. In theory, this independence, plus the power to hold legislative and executive acts unconstitutional, allows courts to “stand as the ultimate guardians of our fundamental rights.” To laypeople, lawyers, and social scientists alike, judicial independence is central to American government

Politics 2NC

Judicial independence shields the branch in the face of unpopular decisions

Abrahamson,2002, [Shirley S., Chief Justice of Wisconsin State Court, “THE HONORABLE SHIRLEY S. ABRAHAMSON”, keynote address delivered by Chief Justice Abrahamson at The Ohio State University on March 21, 2002]

America has valued judicial independence since before the formation of the country. The American Revolution, a fight for national independence, was also a fight for judicial independence. Among the list of grievances justifying the American Revolution, the Declaration of Independence charged King George III with obstructing the administration of justice "by refusing his Assent to Laws for establishing judiciary powers" n1 and with making judges "dependent on his Will alone, for the tenure of their offices, and the amount and payment of their salaries." n2
But judicial independence is more than the creation of a judiciary or tenure and salaries. Although the phrase is hard to define, the term "judicial independence" embodies the concept that a judge decides cases fairly, impartially, and according to the facts and law, not according to whim, prejudice, or fear, the dictates of the legislature or executive, or the latest opinion poll. At times, judicial  [*4]  independence means making unpopular decisions, whether unpopular with the legislative or executive branch, the public, or judicial colleagues.

Judges make choices; by definition they exercise judgment. Not all judges reason alike or necessarily reach the same result even when presented with the same facts and the same law. If judges did not use judgment, they could be replaced by computers, which, when given the facts and law, would churn out an answer. Nevertheless, judicial independence does not mean that the judge is a loose cannon on the deck of justice, shooting in any direction he or she wishes.

Judicial independence is a means to an end--a fair trial according to the law. n3 The state constitutions and the Sixth and Fourteenth Amendments to the U.S. Constitution guarantee the right to an impartial judge in criminal and civil cases. And these guarantees of impartiality are the legal backbone of judicial independence.

Judicial independence must, however, be balanced against and paired with other values, namely, accountability and responsibility. All government officials are accountable. But to whom are judges accountable and for what?

Courts aren’t perceived in congress

Miller and Barnes, Associate Professors of Government and Political Science, 04

[Mark Miller, Associate Professor of Government Clark University, “Making Policy, Making Law”, Jeb Barnes, Assistant Professor of Political Science at the University of Southern California, 2004 ,

http://books.google.com/books?id=cuE9Ee5KU5IC&pg=PA68&lpg=PA68&dq=%22reverence+that+the+american+public+extends+to+the+judicial+branch%22&source=bl&ots=7C6lAB5VOz&sig=hbmeL9Lkl6qajHlNhn3kAHQX_Os&hl=en&ei=k0JnSszmAomnlAf1m63dDA&sa=X&oi=book_result&ct=result&resnum=1]

In the 1960s, the conventional wisdom among political scientists came to be that the federal courts in general and the U.S. Supreme Court in particular are protected from the most deadly congressional attacks by the high respect and reverance that the American public extends to the judicial branch. In the early 1960s, Murphy and Pritchett argued that “courts are protected by their magic; only rarely can a hand be laid on a judge without the public outcry of sacrilege” (Murphy and Pirtchett 1961, 554-55). In the late 1960s, Nagel continued this theme when he argued that milder forms of attacks on specific decisions of the Supreme Court had more chance of passing in Congress than did more frontal attacks (Nagel 1969, 277). Others argue that many in Congress actually prefer that the federal courts hand down decisions on extremely divisive issues (see, e.g., Dahl 1957; Bickel 1962; Graber; 1993). As Graber explains this line of reasoning, “Mainstreem politicians may facilitate judicial policymaking in part because they have good reason to believe that the courts will announce those policies they privately favor but cannot openly endorse without endangering their political support” (1993, 43). Schubert (1960) and Miller (1995) have argued that the presence of so many lawyers in Congress also protects the courts from serious institutional attacks. Harry Stumpf summarizes this line of scholarship when he writes, “The prestige of sacrosanctity argument in Congress is used and used with some effectiveness in protecting the judiciary against anti-Court legislative reaction” (Stumpf, 1965, 394)

Politics 2NC

The courts protect presidential political capital

Altmann, 2007, [Jennifer Greenstein Altmann, 6/18/07, “Pillars of politicos? Whittington examines high court justices”, Princeton News, masters degree at Northwestern, Princeton University, http://www.princeton.edu/communications/about/staff/greenstein_altmann/]


In his new book, "Political Foundations of Judicial Supremacy: The Presidency, the Supreme Court and Constitutional Leadership in U.S. History," Whittington argues that in recent years the court has become the key player in an important political tussle: Who has the final say in constitutional matters? Whittington asserts that the court has become the final arbiter, but that status did not result from a power grab by the court. Its power, remarkably, has come from politicians, who have pushed onto the court the responsibility for making final rulings on constitutional matters because, paradoxically, it benefits the politicians.

"Presidents are mostly deferential to the court," said Whittington. "They have pushed constitutional issues into the courts for resolution and encouraged others to do the same. That has led to an acceptance of the court's role in these issues."

It seems counterintuitive that politicians would want to defer to the court on some of the most high-stakes decisions in government, but Whittington has found that they do so because the court often rules in the ways that presidents want — and provides politicians with the political cover they need.

In 1995, the Clinton administration faced a proposal from the Senate to regulate pornography on the Internet. The president thought the bill was unconstitutional, but he didn't want to risk appearing lenient on such a hot-button issue right before he was up for re-election, Whittington said. Clinton signed the legislation with the hope that the Supreme Court would strike it down as unconstitutional, which it later did.

The gradual shift of constitutional decision-making to the court began in the 1850s, when both parties were internally divided by the issue of slavery.

"That was the first major issue that cut through existing political coalitions, and politicians didn't want to vote and risk alienating any part of their coalition," Whittington said. "There was a preference for letting the court make decisions, and that gradually became the norm. There wasn't a single turning point — it was an evolution."

***A2: Deference Good

Deference Bad – Nuclear War
Ending judicial deference is critical to prevent a military takeover that leads to nuclear war.

Kellman, 1989 (Barry, Prof @ DePaul University College of Law, J.D. Yale, 1976, Duke Law Journal, 1989 Duke L.J. 1597, December, l/n)

In this era of thermonuclear weapons, America must uphold its historical commitment to be a nation of law. Our strength grows from the resolve to subject military force to constitutional authority. Especially in these times when weapons proliferation can lead to nuclear winter, when weapons production can cause cancer, when soldiers die unnecessarily in the name of readiness: those who control military force must be held accountable under law. As the Supreme Court recognized a generation ago, the Founders envisioned the army as a necessary institution, but one dangerous to liberty if not confined within its essential bounds. Their fears were rooted in history. They knew that ancient republics had been overthrown by their military leaders. . . . We cannot close our eyes to the fact that today the peoples of many nations are ruled by the military. We should not break faith with this Nation's tradition of keeping military power subservient to civilian authority, a tradition which we believe is firmly embodied in the Constitution. 1 Our fears may be rooted in more recent history. During the decade of history's largest peacetime military expansion (1979-1989), more than 17,000 service personnel were killed in training accidents. 2 In the same period, virtually every facility in the nuclear bomb complex has been revealed  [*1598]  to be contaminated with radioactive and poisonous materials; the clean-up costs are projected to exceed $ 100 billion. 3 Headlines of fatal B-1B bomber crashes, 4 the downing of an Iranian passenger plane, 5 the Navy's frequent accidents 6 including the fatal crash of a fighter plane into a Georgia apartment complex, 7 remind Americans that a tragic price is paid to support the military establishment. Other commentaries may distinguish between the specific losses that might have been preventable and those which were the random consequence of what is undeniably a dangerous military program. This Article can only repeat the questions of the parents of those who have died: "Is the military accountable to anyone? Why is it allowed to keep making the same mistakes? How many more lives must be lost to senseless accidents?" 8 This Article describes a judicial concession of the law's domain, ironically impelled by concerns for "national security." In three recent controversies involving weapons testing, the judiciary has disallowed tort accountability for serious and unwarranted injuries. In United States v. Stanley, 9 the Supreme Court ruled that an Army sergeant, unknowingly drugged with LSD by the Central Intelligence Agency, could not pursue a claim for deprivation of his constitutional rights. In Allen v. United States, 10 civilian victims of atmospheric atomic testing were denied a right of tort recovery against the government officials who managed and performed the tests. Finally, in Boyle v. United Technologies, 11 the Supreme Court ruled that private weapons manufacturers enjoy immunity from product liability actions alleging design defects. A critical analysis of these decisions reveals that the judiciary, notably the Rehnquist Court, has abdicated its responsibility to review civil matters involving the military security establishment. 12 [*1599]  Standing at the vanguard of "national security" law, 13 these three decisions elevate the task of preparing for war to a level beyond legal  [*1600]  accountability. They suggest that determinations of both the ends and the means of national security are inherently above the law and hence unreviewable regardless of the legal rights transgressed by these determinations. This conclusion signals a dangerous abdication of judicial responsibility. The very underpinnings of constitutional governance are threatened by those who contend that the rule of law weakens the execution of military policy. Their argument -- that because our adversaries are not restricted by our Constitution, we should become more like our adversaries to secure ourselves -- cannot be sustained if our tradition of adherence to the rule of law is to be maintained. To the contrary, the judiciary must be willing to demand adherence to legal principles by assessing responsibility for weapons decisions. This Article posits that judicial abdication in this field is not compelled and certainly is not desirable. The legal system can provide a useful check against dangerous military action, more so than these three opinions would suggest. The judiciary must rigorously scrutinize military decisions if our 18th century dream of a nation founded in musket smoke is to remain recognizable in a millennium ushered in under the mushroom cloud of thermonuclear holocaust.

Deference Bad – DADT (1/3)
Deference to the military causes human rights abuses and makes DADT repeal impossible
Phillip Carter ‘3  [A former Army officer who currently attends UCLA Law School and writes on legal and military affairs, “Judicial Deference to the Military: How It Will Affect Court Cases Involving Gay Rights, and War on Terrorism Policies”, http://writ.news.findlaw.com/commentary/20030715_carter.html#bio]

Over the last three decades, challenges to the "don't ask, don't tell" policy for gay personnel have been unsuccessful. Courts have tended to both cite Bowers v. Hardwick, and invoke the tradition of deference to the military. Now, in Lawrence v. Texas, the Court has overruled Bowers. Moreover, the Court's opinion, written by Justice Anthony Kennedy was sweeping. It recognized not only a broad Constitutional right to liberty, but a more specific right to engage in "intimate conduct." No wonder, then, that Loomis has gone to court to use Lawrence to challenge the "don't ask, don't tell" policy. His argument will be simple: Under Lawrence, his intimate conduct is protected as a fundamental right. The military's "don't ask, don't tell" policy burdens that fundamental right, by requiring the military to discharge all those who express their gay identity through statement, act, or marriage. Accordingly, the policy - like all those that burden fundamental rights - must be subjected to strict scrutiny. That means that for the policy to survive, the court must hold both that there is a compelling state interest at stake, and that the policy is narrowly tailored to achieve that interest. The courts will almost certainly find a compelling interest behind this policy. According to the "don't ask, don't tell" statute itself, it is the interest in maintaining "high morale, good order and discipline, and unit cohesion." To be effective, America's military must put mission accomplishment and unit needs over individual rights in order to be successful. Personnel policies which promote unit cohesion, morale and discipline are likely to affect the way our soldiers perform in combat, which ultimately relates directly to our national security. It's hard to think of a more compelling interest than the survival of the nation, or the protection of its people. But what about narrow tailoring? Is the "don't ask, don't tell" policy narrowly tailored to serve this compelling interest? In a different context - such as civilian government employment - a court would almost certainly say no. Lawyers have argued in past challenges that the "don't ask, don't tell" law is both underinclusive and overinclusive - two fatal flaws in this area of Constitutional law. But in the military context, the issue might not play out that way. The military's lawyers will almost certainly argue that their judgment deserves great deference from the courts. "Don't ask, don't tell" might not be perfect - but it reflects the considered judgment of officials with lots of experience in this area, and their judgment ought not be disturbed. This is the very essence of national security deference - and the military's lawyers are likely to prevail. Additionally, the government's lawyers will likely argue that this policy emerged after a contentious and highly publicized debate, and that it would be wrong for unelected judges to upset the compromise between the two elected branches of government. This argument may find particular traction in this case, where the courts already feel inclined to defer on national security grounds. Judicial Deference to the Military, and the War on Terrorism Meanwhile, the doctrine of judicial deference to the military has faced - and is likely to continue to face - some severe tests relating to the war on terrorism. Since September 11, 2001, President Bush has used this power to designate U.S. citizens Yaser Hamdi and Jose Padilla and Qatari citizen Ali Saleh Kahlah al-Marri (whose federal court trial was recently interrupted by the designation) as "enemy combatants," and to order their detention by the Defense Department. The Bush Administration has argued for a robust form of deference, where courts would summarily dismiss any challenges to military or presidential decisions with respect to combatants. But in December 2002, Southern District of New York federal judge Michael Mukasey ordered the Bush Administration to allow Padilla access to an attorney. Moreover, Mukasey expressed the view that federal courts have both the power and the duty to examine the President's decision to designate a citizen an "enemy combatant." The government has appealed the decision to the U.S. Court of Appeals for the Second Circuit, which has not yet ruled. In a similar case involving Yaser Hamdi, the U.S. Court of Appeals for the Fourth Circuit upheld the administration's right to confine enemy combatants, largely on the basis of the doctrine of judicial deference to the military. Meanwhile, as is well known, America has also detained more than 600 men in Afghanistan and transferred them to Guantanamo Bay, Cuba as unlawful enemy combatants. All of these men now live in a legal twilight zone - neither civilian criminal suspects entitled to federal court trials, nor lawful enemy combatants entitled to Prisoner of War status under the Geneva Conventions. The detainees have all filed legal challenges to their detentions. But except for a few minor victories, they have all been turned away by the courts in deference to the President's judgment on these men. For example, in February 2002, after an initial hearing, a Los Angeles federal judge agreed in part with the government's assertion of deference, and dismissed a petition by the men at Guantanamo Bay. Just this month, it was reported that President Bush has designated six possible defendants from Guantanamo for trial by military tribunal - not in the federal courts. No courts have ruled yet on the constitutionality of these tribunals, or the Pentagon procedures set up to implement them. Moreover, the lack of an appeals route from the tribunals to federal court means that any convictions will not be reviewed as a matter of law. A defendant would have to seek review collaterally, such as with a writ of habeas corpus, if he wanted any sort of judicial review for these tribunals. Given the courts' reluctance to interfere with the military, it's unlikely such an effort would succeed.

Deference Bad – DADT (2/3)

DADT guts readiness

A.) Hurts performance capabilities

Gabriel Arana 11/6/9 (D.C. based journalist, [Study quals in card] “"DADT" Linked to Poor Performance. Concealing your life from your coworkers may be stressful, but in the military, it can be life-threatening.”, http://debatebothsides.com/showthread.php?78591-Study-shows-DADT-hurts-military-readiness)

As Washington stalls on repealing "don't ask, don't tell," a recent Cornell University study confirms what many people had assumed: "DADT" isn't just bad for gay people, it's bad for the military too. Gay and lesbian study participants who were asked to conceal their sexual orientation performed 20% worse on spatial reasoning tests and 50% worse on physical endurance tests as compared to those who were not given this instruction. The findings have clear implications for the battlefield. Gays and lesbians -- even those who follow the policy -- are prevented from performing optimally, which may affect the readiness of military units. "It directly counters this argument that 'don't ask, don't tell' allows us to have the highest-performing individuals," said Clayton Critcher, a Ph.D. student in psychology and one of the study's authors. "It affects everyone around them and the general quality of performance." 

B.) Decks recruitment

Andrea Stone ‘7 (USA Today writer, [more quals in the card], “Bill targets 'don't ask, don't tell', http://www.usatoday.com/news/washington/2007-02-27-dont-ask-dont-tell_x.htm)

The "don't ask, don't tell" policy allows lesbians and gay men to serve if they keep quiet about their sex lives. Commanders are barred from asking subordinates about their sexual orientation. "If people were talking about relationships, you'd have to play the pronoun game. 'He' became 'she.' You really just can't be yourself," says Fricke, 25, a government information technology specialist in Washington. "You'll never be able to tabulate" how many gay people have left the military voluntarily because of its "don't ask, don't tell" policy. Fricke will be on Capitol Hill today when Democratic Rep. Marty Meehan of Massachusetts reintroduces his Military Readiness Enhancement Act. The bill would repeal the policy President Clinton approved in 1993 as a compromise between ending a ban and gays serving openly. That would leave gays free to serve without limits. Since the policy began, nearly 11,000 troops, the equivalent of an Army division, have been discharged.

Readiness is key to hegemony 

Spenser 2k (Jack Spencer, Policy Analyst – Heritage Foundation, “The Facts About Military Readiness”, 9-15, http://www.heritage.org/Research/MissileDefense/BG1394.cfm)

Military readiness is vital because declines in America's military readiness signal to the rest of the world that the United States is not prepared to defend its interests. Therefore, potentially hostile nations will be more likely to lash out against American allies and interests, inevitably leading to U.S. involvement in combat. A high state of military readiness is more likely to deter potentially hostile nations from acting aggressively in regions of vital national interest, thereby preserving peace. Readiness Defined. Readiness measures the ability of a military unit, such as an Army division or a carrier battle group, to accomplish its assigned mission. Logistics, available spare parts, training, equipment, and morale all contribute to readiness. The military recognizes four grades of readiness. 7 At the highest level, a unit is prepared to move into position and accomplish its mission. At the lowest level, a unit requires further manpower, training, equipment, and/or logistics to accomplish its mission. There is evidence of a widespread lack of readiness within the U.S. armed forces. Recently leaked Army documents report that 12 of the 20 schools training soldiers in skills such as field artillery, infantry, and aviation have received the lowest readiness rating. They also disclose that over half of the Army's combat and support training centers are rated at the lowest readiness grade. 8 As recently as last November, two of the Army's 10 active divisions were rated at the lowest readiness level, and none were rated at the highest. 9 Every division required additional manpower, equipment, or training before it would be prepared for combat, due largely to the units' commitments to operations in the Balkans. 10 And 23 percent of the Army's Chinook cargo helicopters, 19 percent of its Blackhawk helicopters, and 16 percent of its Apaches are not "mission-capable." 11 In other words, they are not ready. The Facts about Military Readiness The reduction in forces of the U.S. armed forces began in the early 1990s. After the end of the Cold War, the Bush Administration began to reduce the size of the military so that it would be consistent with post-Cold War threats. 12 Under the Clinton Administration, however, that reduction in forces escalated too rapidly at the same time that U.S. forces were deployed too often with too little funding. The result was decreased readiness as personnel, equipment, training, and location suffered. Since the Persian Gulf War in 1991, the U.S. military has been deployed on over 50 peacekeeping and peace-enforcement operations. 13 Yet the resources available to fund these missions have steadily decreased: The number of total active personnel has decreased nearly 30 percent, and funding for the armed services has decreased 16 percent. The strain on the armed forces shows clearly now as the reduced forces deploy for too long with insufficient and antiquated equipment. The result is indisputable: Readiness is in decline. Because the security of the United States is at stake, it is imperative to present the facts about military readiness: FACT #1. The size of the U.S. military has been cut drastically in the past decade. Between 1992 and 2000, the Clinton Administration cut national defense by more than half a million personnel and $50 billion in inflation-adjusted dollars. 14 (See Table 1.) The Army alone has lost four active divisions and two Reserve divisions. Because of such cuts, the Army has lost more than 205,000 soldiers, or 30 percent of its staff, although its missions have increased significantly throughout the 1990s.  In 1992, the U.S. Air Force consisted of 57 tactical squadrons and 270 bombers. Today the Air Force has 52 squadrons and 178 bombers. The total number of active personnel has decreased by nearly 30 percent. In the Navy, the total number of ships has decreased significantly as well. In 1992, there were around 393 ships in the fleet, while today there are only 316, a decrease of 20 percent. The number of Navy personnel has fallen by over 30 percent. In 1992, the Marine Corps consisted of three divisions.
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The Corps still has three divisions, but since 1992, it has lost 22,000 active duty personnel, or 11 percent of its total. The Clinton Administration also cut the Marine Corps to 39,000 reserve personnel from 42,300 in 1992. Effect on Readiness. In spite of these drastic force reductions, missions and operations tempo have increased, resulting in decreased military readiness. Because every mission affects far greater numbers of servicemen than those directly involved, most operations other than warfare, such as peacekeeping, have a significant negative impact on readiness. For each service[person]man who participates in a military operation, two others are involved in the mission: one who is preparing to take the participant's place, and another who is recovering from having participated and retraining. Therefore, if 10,000 troops are on peace operations in the Balkans, 30,000 troops are actually being taken away from preparing for combat. Ten thousand are actively participating, while 10,000 are recovering, and 10,000 are preparing to go. Coupled with declining personnel, increased tempo has a devastating effect on readiness. Morale problems stemming from prolonged deployments, equipment that wears out too quickly, and decreased combat training levels heighten when troops are committed to non-combat operations. Further exacerbating the military's declining readiness is the tendency to take troops with special skills from non-deployed units. Thus, a mission may affect non-deployed units as well because they will not be able to train properly. The soldiers integral to the non-deployed mission are not present, and there is no one to take their place. A mission's spillover effects are clearly illustrated by a July 2000 report by the U.S. General Accounting Office (GAO) on the U.S. commitments in the Balkans: In January 2000 ... four active divisions and one Guard division were affected by these operations [in the Balkans]. Among the active divisions, the 1st Cavalry Division was recovering from a 1-year deployment in Bosnia, the 10th Mountain Division was deployed there, and elements of the Guard's 49th Armored Division were preparing to deploy there. At the same time, the European-based 1st Infantry Division was deployed to Kosovo, and the 1st Armored Division was preparing to deploy there. Although none of these divisions deployed in its entirety, deployment of key components--especially headquarters--makes these divisions unavailable for deployment elsewhere in case of a major war. 
Nuclear war

Zalmay Khalilzad, Senior Analyst at RAND, 1995 Washington Quarterly, Spring, Lexis

Under the third option, the United States would seek to retain global leadership and to preclude the rise of a global rival or a return to multipolarity for the indefinite future. On balance, this is the best long-term guiding principle and vision. Such a vision is desirable not as an end in itself, but because a world in which the United States exercises leadership would have tremendous advantages. First, the global environment would be more open and more receptive to American values -- democracy, free markets, and the rule of law. Second, such a world would have a better chance of dealing cooperatively with the world's major problems, such as nuclear proliferation, threats of regional hegemony by renegade states, and low-level conflicts. Finally, U.S. leadership would help preclude the rise of another hostile global rival, enabling the United States and the world to avoid another global cold or hot war and all the attendant dangers, including a global nuclear exchange. U.S. leadership would therefore be more conducive to global stability than a bipolar or a multipolar balance of power system.
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Deference sustains DADT – undermines cohesion

Brett E. Heyman ‘8 [Editor for the Suffolk University Law Review, “Constitutional Law—”Don’t Ask, Don’t Tell”: Acceptable in an Accepting Society?—Cook v. Gates”, http://www.law.suffolk.edu/highlights/stuorgs/lawreview/documents/Heyman_Comment_WDFF.pdf]

Courts often defer to Congress’s judgment in matters involving the military.21 This is due to the military’s separate, quasi-society nature, which warrants deference in order to maintain a heightened level of order.22 Although this deference predominates in most military matters, it is not absolute.23 Courts must still apply at least a rational-basis analysis to legislation when First Amendment questions are raised, even in a military context.24 In most cases, courts determine that the military’s mission to maintain readiness, unit cohesion, and general morale constitutes a legitimate governmental interest that trumps an individual’s First Amendment rights.25 Despite courts’ overall reluctance to strike down military legislation, military service members and scholars continue to challenge DADT on First Amendment grounds.26 Service members argue that the rebuttable presumption is a “dead letter” because it is difficult to disprove their homosexuality after making a homosexual admission.27 Additionally, one legal scholar asserts that DADT is overbroad because it condemns speech made both on and off duty, which intrudes into civilian life.28 Many scholars also contend that one of the main purposes of DADT, to maintain military readiness, is outdated in modern society.29 These critics further assert that the “statement presumption” adversely affects military readiness and unit cohesion and call for an evaluation of DADT in light of its self-inflicting damage.30 Some scholars argue for overturning the statute because of its adverse effects on unit cohesion and morale, and based on society’s increasing acceptance of homosexuality.31 In Cook v. Gates, the First Circuit considered the constitutionality of DADT against the due-process and equal-protection challenges brought by separated military service members.32 Analyzing the members’ substantive-due-process claims, the court first determined that Lawrence v. Texas33 establishes a protected liberty interest for adults engaging in private, consensual sexual conduct.34 The court reasoned that Lawrence triggers intermediate scrutiny and the plaintiffs’ “as applied” challenge was not without merit.35 The court, however, determined DADT did not violate the service members’ substantivedue- process rights by taking a deferential approach to Congress’s intent in maintaining good order and morale.36 Following similar reasoning, the court again deferred to DADT’s legislative intent and held it did not violate the members’ equal-protection rights.37 
Challenging the deference policy key to repeal DADT


Phillip Carter ‘3  [A former Army officer who currently attends UCLA Law School and writes on legal and military affairs, “Judicial Deference to the Military: How It Will Affect Court Cases Involving Gay Rights, and War on Terrorism Policies”, http://writ.news.findlaw.com/commentary/20030715_carter.html#bio]

Recently, in Lawrence v. Texas, the Supreme Court recognized the liberty rights of gay persons. Does that mean that the military's "don't ask, don't tell policy" is unconstitutional? On July 7, former Army Lieutenant Colonel Loren S. Loomis, a gay man who was discharged for violating the policy, filed a suit in federal court arguing just that. But Loomis will have an uphill battle, and in the end, is likely to lose his case. The reason for his poor chances is the longstanding tradition of judicial deference to the military. American courts nearly always defer to the judgment of the executive branch and the military where matters of national security (broadly defined) are concerned. The doctrine has been questioned in a series of recent high-profile cases. Nevertheless, it still stands. The Constitutional Roots of Judicial Deference on Military Matters To understand the roots of the tradition of deference, it is necessary to refer first to Constitutional text and history. Article II of the Constitution gives the Executive Branch power over foreign policy and military affairs. Specifically, Section 2 says that "The President shall be commander in chief of the Army and Navy of the United States, and of the militia of the several states, when called into the actual service of the United States." Section 2 goes on to empower the President to make treaties and carry on foreign relations. As the ratification debates reveal, the Framers assigned these powers to the President because they feared that judicial or congressional interference in these areas might render the new nation weak, or incapable of rapid response to threats from abroad. The Framers also felt that because, at the time, the majority of national security knowledge and expertise lay in the Executive Branch, decisionmaking on such issues properly belonged to that branch. Accordingly, while Article II gives expansive military and foreign policy powers to the President, Article I gives Congress only limited military powers. It may "define and punish piracies and felonies committed on the high seas, and offenses against the law of nations"; "declare war, grant letters of marque and reprisal, and make rules concerning captures on land and water"; "raise and support armies, but no appropriation of money to that use shall be for a longer term than two years"; "provide and maintain a navy"; "make rules for the government and regulation of the land and naval forces"; and provide for calling forth the militia to execute the laws of the union, suppress insurrections and repel invasions . . ." But that is all. Finally, Article III gives the judicial branch no power at all over the military. As a result, the courts, unlike the other two branches, have no Constitutional mandate to make military policy. The tradition of judicial deference to the military grew out of this Constitutional structure and history. As commander-in-chief, the argument goes, the President should have the utmost latitude in making decisions that affect the readiness of America's military. Similarly, Congress deserves free rein in exercising its Constitutional responsibilities to fund the military and make laws for its governance. In contrast, the courts have no such Constitutional mandate to make military policy; thus, they should yield to decisions by the President and Congress. Another Reason for Deference: Reluctance to Intervene in Interbranch Clashes In addition, the case for deference has been strengthened by the courts' own reluctance to referee fights between the two elected branches of government. Owing their own powers to life-tenured appointment, not periodic election, Supreme Court Justices and other federal judges have been reluctant to overturn the majority will of the people, as expressed through the President and Congress. Occasionally, federal judges have stepped in when the two other branches have clashed, and when the Constitutional division of labor has been unclear. For instance in Youngstown Sheet & Tube Co. v. Sawyer, also known as the "Steel Seizure Case," the Supreme Court intervened when President Harry Truman attempted to seize several steel mills in order to prevent a labor stoppage during the Korean War.
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President Truman argued that he had the inherent power as Commander-in-Chief to take this action, but the Court disagreed. In a sharp rebuke, the Court held that Truman had neither the lawmaking authority nor executive authority to take such action - even in wartime. In his oft-cited concurrence, Justice Robert Jackson wrote that the President's "command power is not such an absolute as might be implied from that office in a militaristic system, but is subject to limitations consistent with a constitutional Republic whose law and policymaking branch is a representative Congress." In this instance, then, the Court was willing to say that Congress, not the President, possessed the relevant power. However, in military matters, the Supreme Court has typically supported - rather than curtailing - the exercise of Presidential power. To take the most notorious - and shameful - example, during World War II, the Supreme Court invoked the doctrine of deference to the military in Korematsu v. United States, to uphold the decision to intern 120,000 Japanese-Americans with scant regard for their Constitutional rights. In so doing, the Court emphasized the "real military dangers" the detention was intended to address. It also stressed the fact that the decision had been made by "the properly constituted military authorities . . . because they decided that the military urgency of the situation demanded" it. Plainly, the Korematsu Court - though it purported to apply "strict scrutiny" to a policy based on national origin discrimination - was actually deferring broadly to the judgment of military decisionmakers, and of President Roosevelt in particular. In addition, it did so even though the case was decided in 1944, when the war had turned in America's favor. Modern Day Judicial Deference to the Military Judicial deference to the military also was exemplified by two important decisions in the 1980s, near the height of the Cold War. In 1981, a group of plaintiffs argued that the draft was unconstitutional because, among other reasons, it excluded women. In Rostker v. Goldberg, the Supreme Court refused to overturn the draft policy, saying it reflected the considered judgment of the military that it needed men for combat - and thus men for a draft. The Court found it "difficult to conceive of an area of governmental activity in which the courts have less competence. The complex, subtle, and professional decisions as to the composition, training, equipping, and control of a military force are essentially professional military judgments, subject always to civilian control of the Legislative and Executive Branches." The Court also added it that "judicial deference . . . is at its apogee when legislative action under the congressional authority to raise and support armies and make rules and regulations for their governance is challenged." Then, in 1986, in Goldman v. Weinberger, the Supreme Court ruled that the Air Force could restrict the religious freedom of a Jewish officer who sought to wear a yarmulke - despite the First Amendment issues this regulation posed. Again the Court made clear that, under the circumstances, "courts must give great deference to the professional judgment of military authorities concerning the relative importance of a particular military interest." Today, Goldberg stands for the proposition that the military may burden the Constitutional rights of its members with a minimum of interference from the courts.

Judicial Deference and Gay Rights

Deference Bad – Rights

Judicial deference fails to protect individual rights

Chesney . 8/2/2007

Robert M. Chesney∗ Associate Professor of Law, Wake Forest University School of Law. J.D., Harvard University, Disaggregating Deference: The Judicial Power and Executive Treaty Interpretations 
Salim Hamdan was in his mid-twenties when he traveled from his native Yemen to Afghanistan in 1996.19 According to some accounts, he was in the company of approximately thirty-five men who sought to join an Islamist insurgency then underway in Tajikistan, Afghanistan’s neighbor to the northeast. After an arduous journey into the Hindu Kush, however, the group was rebuffed at the border. At this point, someone in the group made a fateful suggestion: perhaps they could turn to Osama bin Ladin, a well- known veteran of the jihad against the Soviets in Afghanistan who was now living near Jalalabad and was said to be recruiting volunteers. And so it was that Hamdan came to be in bin Ladin’s service, working in his motor pool and living in close proximity to him for the better part of the next five years. In November 2001, Operation Enduring Freedom brought an end to the period of Al Qaeda’s open operations in Afghanistan. As it became apparent that the United States and its allies would prevail militarily, large numbers of Al Qaeda- and Taliban-affiliated individuals fled for Pakistan and the relative safe haven of its border region. Hamdan was part of this general exodus, but he was captured shy of the border. Eventually, the U.S. military transferred him to Camp Delta in Guantánamo Bay, Cuba, and later designated him for trial before a military commission. Like many other Guantánamo Bay detainees, Hamdan eventually filed a petition for habeas corpus challenging the legality of the government’s actions. Among other things, Hamdan argued that the military-commission system established by the Bush Administration violated Common Article 3 of the Geneva Conventions. That provision prohibits “the passing of sentences and the carrying out of executions without previous judgment pronounced by a regularly constituted court affording all the judicial guarantees which are recognized as indispensable by a civilized people.”20 The government responded with a range of arguments, including the assertion that the commissions system complied with the Common Article 3 standard. More significantly for present purposes, however, the government also denied that it had detained Hamdan in connection with a Common Article 3 conflict in the first place.21 Common Article 3, by its own terms, applies only to armed conflicts that are “not of an international character.”22 On February 7, 2002, President Bush issued an order in which he expressly interpreted that standard so as not to apply in Afghanistan: I also accept the legal conclusion of the Department of Justice and determine that [C]ommon Article 3 of Geneva does not apply to either Al Qaeda or Taliban detainees, because, among other reasons, the relevant conflicts are international in scope and [C]ommon Article 3 applies only to “armed conflict not of an international character.”23 The President did not provide the underlying analysis for his conclusion in this order, but that analysis does appear in a January 22, 2002, memorandum from the Department of Justice to the White House and the Defense Department.24 In sum, that memorandum concluded that the best interpretation of Common Article 3’s “not of an international character” standard is that it applies only to civil-war scenarios, not to conflicts between a state and a private transnational organization occurring on the territory of multiple states.25 Hamdan’s invocation of Common Article 3 thus raised a significant question of international law regarding the proper interpretation of the scope of that provision. But in light of the President’s determination, Hamdan’s petition also raised an important threshold question of domestic constitutional law: the extent to which a reviewing court should defer to the executive branch in the treaty-interpretation context. In 2005, a partially divided panel of the D.C. Circuit reached both of these issues in Hamdan v. Rumsfeld.26 Judge Randolph, joined by future Chief Justice John Roberts, cited a string of Supreme Court cases stating that the President’s “construction and application of treaty provisions is entitled to ‘great weight.’”27 Such deference, the majority explained, was a product of the President’s “‘independent authority to act’ in foreign affairs.”28 “To the extent there is ambiguity about the meaning of Common Article 3 as applied to al Qaeda and its members,” the majority concluded, “the President’s reasonable view of the provision must therefore prevail.”29 The D.C. Circuit’s opinion in Hamdan thus endorsed a particularly robust form of deference obligation in a context directly impacting detainee policy in the war on terrorism. The Supreme Court reversed.30 Justice Stevens, writing for the majority, began by describing the President’s rationale for adopting a narrow construction of Common Article 3’s “not of an international character” trigger.31 The conflict between the United States and Al Qaeda, on this account, was beyond the scope of Common Article 3 because it had an international dimension rather than being confined to a single state.32 “That reasoning is erroneous,” Stevens wrote.33 The proper construction of Common Article 3’s jurisdictional language, he concluded, was that it applies to any armed conflict that is not between two states.34 This followed from the literal meaning of Common Article 3’s language,35 from a contextual analysis of its relationship to Common Article 2, 36 and from the interpretations Jean Pictet offered in his commentaries on the Conventions, drafted after their creation in 1949.37 Justice Stevens wrote nothing of any deference obligation, let alone one that might bind the judiciary to the President’s interpretation, and instead approached the interpretive issue de novo. Justice Thomas, joined in dissent by Justice Scalia, seized on this omission.38 “Under this Court’s precedents,” Thomas wrote, “‘the meaning attributed to treaty provisions by the Government agencies charged with their negotiation and enforcement is entitled to great weight.’”39 The majority, he emphasized, does not dispute the President’s judgments respecting the nature of our conflict with al Qaeda, nor does it suggest that the President’s interpretation of Common Article 3 is implausible or foreclosed by the text of the treaty. . . . Instead, the Court, without acknowledging its duty to defer to the President, adopts its own, admittedly plausible, reading of Common Article 3. But where, as here, an ambiguous treaty provision . . . is susceptible of two plausible, and reasonable, interpretations, our precedents require us to defer to the Executive’s interpretation.40 That “duty to defer,” Thomas added, was “only heightened by the fact that [the President was] acting pursuant to his constitutional authority as Commander in Chief and by the fact that the subject matter of Common Article 3 calls for a judgment about the nature and character of an armed conflict.”41 Taken together, the various opinions at both levels in Hamdan suggest that there is considerable confusion with respect to the obligation to give at least some deference to executive treaty interpretations. The fact that the Court had expressly invoked the deference doctrine just one day before it issued Hamdan, in Sanchez-Llamas v. Oregon, reinforces that impression.42 Sanchez-Llamas primarily concerned the related question of whether the Court should defer to the treaty interpretation endorsed by the International Court of Justice.43 En route to rejecting that contention, the majority expressly stated that courts owe substantial deference to executive- branch interpretations.44 By failing even to mention the deference doctrine the next day in Hamdan, the Court ensured that questions would arise as to the doctrine’s scope and significance. At the same time, Hamdan also serves as a reminder of the potential significance of the doctrine. For those who are concerned with the scope of executive-branch authority and who wish to see executive discretion cabined, the deference obligation as articulated by the D.C. Circuit majority and by Justice Thomas’s dissent would be troubling at the very least. On the other hand, those who are concerned that the executive branch has already been unduly constrained—particularly with respect to international law— would be uncomfortable with the implications of the Supreme Court majority’s approach. This combination of doctrinal instability and potential impact suggests that there is a pressing need for a better understanding of the deference issue. When precisely does the deference obligation arise? To what extent must judges defer when it does arise? Do the answers to these questions vary in certain contexts? And does any of this actually matter in terms of practical outcomes in treaty-interpretation cases? I address these descriptive questions in the next Section to the extent that the sparse case law permits.

 Court deference during wars results in a decrease in rights

Epstein et al 2005

Lee Epstein, Daniel E. Ho, Gary King & Jeffrey A. Segal, The Supreme Court During Crisis: How War Affects only Non-War Cases,” New York University Law Review, 80, 1 (April, 2005): 1-116 http://gking.harvard.edu/files/abs/crisis-abs.shtml.  

When societies confront crises, they respond in different ways. Sometimes they use military force to attack their aggressors; sometimes they do not. Sometimes they impose economic sanctions; sometimes they do not. Sometimes they undertake diplomatic efforts; sometimes they do not. But, as many studies reveal, one response appears essentially universal: In times of emergency—whether arising from wars, internal rebellions, or terrorist attacks—governments tend to suppress the rights and liberties of persons living within their borders. They may respond in this way out of a desire to present a unified front to outsiders, their perception that cleavages are dangerous, or, of course, their belief that national security and military necessity must outweigh liberty interests if government is to be protected and preserved. Whatever the reason, the United States is no exception to this rule. Indeed, America’s history is replete with executive and legislative attempts, during times of urgency, to restrict the people’s ability to speak, publish, and organize; to erode guarantees usually afforded to the criminally accused; or to tighten restrictions on foreigners or perceived enemies. The “ink had barely dried on the First Amendment,” as Justice Brennan once observed, when Congress passed two restrictive legislative enactments: the Sedition Act, which prohibited speech critical of the United States, and the Enemy Alien Act, which empowered the President to detain or deport alien enemies and which the government has used during declared wars to stamp out political opponents. During the Civil War, President Abraham Lincoln took steps to suppress “treacherous” behavior out of the belief “that the nation must be able to protect itself in war against utterances which actually cause insubordination.” Prior to America’s entry into World War I, President Woodrow Wilson “predicted a dire fate for civil liberties should we become involved.” With passage of the Espionage Act of 1917 and the Sedition Act of 1918, Wilson’s prediction was realized—with Wilson as a prime accomplice. World War II brought yet more repressive measures, most notably executive orders limiting the movement of and providing for the internment of Japanese-Americans. The Korean War and the supposed “communist menace” resulted in an “epidemic of witch-hunting, paranoia, and political grandstanding” directed against “reds” across the country. And Vietnam was accompanied by governmental efforts to silence war protests. In the United States, then, “[t]he struggle between the needs of national security and political or civil liberties has been a continual one.” Of course, politicians would have a difficult time enacting and implementing such curtailments on rights and liberties if those measures lacked public support. But that has not been the case during crises for which we have survey data. In a general sense, the data reveal that public confidence in the President, who is often the catalyst for repressive legislation, soars in the face of international crises. This “rally effect” gave Franklin Roosevelt a twelve-point increase after the Japanese attacked Pearl Harbor, John Kennedy a thirteen-point lift during the Cuban Missile Crisis, and George H.W. Bush a fourteen-point boost when Iraq invaded Kuwait. As Figure 1 shows, in the wake of September 11, 2001, George W. Bush’s approval rating jumped a record-setting thirty-five points, from fifty-one percent on September 7 to eighty-six percent on September 14. Survey data also reveal a public supportive of specific efforts on the part of political actors to curtail rights and liberties. Consider Americans’ response subsequent to September 11. As Table 1 shows, all but one restriction on rights designed to furnish the government with significant authority to combat terrorism—the indefinite detainment of terrorist suspects without charging them—attained the support of a substantial majority of respondents. B. The Court’s Response to War In light of the public opinion data, it should not be a surprise that the U.S. Justice Department undertook many of the activities listed in Table 1, or that Congress passed and the President signed the USA Patriot Act of 2001, which also contains some of these measures. Nor should we be surprised that legislators, with the backing of the President, proposed the Patriot Act in the first instance. Such a response to an “emergency” on the part of elected officials is not an anomaly. In contrast to the President and Congress, the Supreme Court lacks an electoral connection and is ostensibly insulated from public pressure by life tenure and salary protection under Article III of the Constitution. While it can take years for lawsuits connected to conflicts to make their way to the nation’s highest tribunal, does the Supreme Court nevertheless respond contemporaneously to crises? The answer to this question falls generally under one of two rubrics: (a) the Milligan thesis of the Court as a guardian of civil rights and liberties, leading the Court to depart dramatically from the preferences of the public and elected officials; and (b) the crisis thesis, reflecting Korematsu, that the Court’s response mirrors that of the citizenry and its leaders. Proponents of the Milligan thesis stress difference: While the balance of American society rallies around the flag in times of crisis, the Court takes a more deliberate approach, electing to protect rather than curtail rights and liberties. The justifications for this claim are many, but each begins with the design of the federal judiciary as juxtaposed against the political branches of government. Because the justices hold life-tenured positions, they are freer than elected officials to ignore public opinion. In fact, by removing the Court from the whims of the electorate and their elected officials, the Framers explicitly sought to create an institution of government that would stand above the fray and enforce the law free from overt political influences. The Court would be a force for legal stability. It would decide cases, not on the basis of politics, but according to the law and would “guard the constitution and the rights of individuals from the effects of those ill humours which the arts of designing men, or the influence of particular conjunctures, sometimes disseminate among the people themselves.” Many prominent legal scholars and jurists have subscribed to the Milligan thesis of the Court as a guardian of rights in times of war, and not as a suppressor of those very rights. But far more commentators and a number of federal judges have advanced the crisis thesis. Whether writing in the early 1900s, the early 2000s, or eras in between, they argue that when the nation’s security is under threat, the Court adopts a jurisprudential stance that leads it to curtail rights and liberties it otherwise would not, an effect that is widely perceived to be stronger for cases directly related to the war. The Court’s response to wars is the same as that of the rest of American society: It too endorses the efforts of elected officials to suppress rights and does not “guard” the Constitution. Why would the Court act in this way? Proponents of the crisis thesis offer a number of answers. One is that the Constitution demands judicial deference to the Executive and the legislature during times of international crisis. Such a reading might follow from the Constitution’s grant of emergency powers to the Executive and the legislature and its silence with regard to the judiciary. It also follows, supporters of the crisis thesis assert, from the fact that the elected branches, not the courts, are best equipped to cope with the emergency at hand. If the Court failed to recognize this fact, if it failed to treat the Constitution as accommodating necessary trade-offs between security and liberty, the Court would be “convert[ing] the Bill of Rights into a suicide pact.” A second answer stresses the behavioral response of justices to wars and other national emergencies. To supporters of the crisis thesis, that response takes the form of a patriotic fervor on the part of justices, rather than a guardian impulse, and manifests itself in a response to repress rights. As political scientist Joel Grossman writes: “When World War II broke out, feelings of patriotism and concern about the success of the war effort affected Americans nearly universally, including the Justices of the Supreme Court.” Other scholars have variously described this behavioral phenomenon as one in which “domestic judicial institutions tend to ‘go to war’” or “rally ’round the flag.” Whatever they deem it, the overall message is the same: In times of war, a justice’s underlying preferences toward rights and liberties grow more conservative, resulting in behavior that falls well in line with the crisis thesis. II. An Empirical Examination The crisis thesis, as we have explained, is sufficiently convincing to the vast majority of members of the legal community that one version or another has made its way into judicial opinions and off-the-bench writings of Court members. And, yet, empirical support for it is rather flimsy. It consists not of systematically derived data and carefully designed and executed analyses, but rather of anecdotal evidence. So, for example, in an effort to show that Court members get swept up in the patriotic fervor surrounding them, scholars tell stories of justices who, at the request of presidents, spoke to lay audiences on the importance of supporting military efforts; of some who were “active proponents of [governmental] war policies;” and of others who chastised colleagues inclined to support individual liberties, rights, or justice claims. Capturing the flavor of this form of evidence is the often-told story of Chief Justice White’s response to an attorney, who, at oral argument, claimed that the military draft lacked public support: “I don’t think your statement has a thing to do with legal arguments and should not have been said in this Court. It is a very unpatriotic statement to make.” Ultimately, then, the crisis thesis falls short of being a well-supported theory about the Court’s role in wartime. It is rather a hypothesis necessitating systematic evaluation. Undertaking that task could move us in several directions. But since our interest lies in determining the breadth and depth of the thesis—specifically, the extent to which it accurately captures Court responses to national security threats across a range of disputes and litigants—we focus on the outcomes of cases (a) in which parties claimed a deprivation of their rights or liberties, (b) which the Supreme Court resolved on the merits, whether in times of war or not, and whether directly related to the international crisis or not, over the last six decades (1941–2001 terms). Such a focus enables us to scrutinize the key observable implication of the crisis thesis: When the nation’s security or its soldiers are at risk, the justices should be less likely to rule in favor of criminal defendants, war protestors, and other litigants who allege violations of their rights. A. Research Tasks Assessing this implication required the undertaking of four research tasks. First, using Harold J. Spaeth’s U.S. Supreme Court Database, which contains detailed information on Court decisions, we identified all cases involving rights, liberties, and justice issues decided since 1941. We also gathered information about whether the Court ruled in favor of or against the individual claiming a depravation of his or her rights. Second, we determined whether the Court heard arguments in the case during a time of war. For purposes of this study, we defined wars as World War II, the Korean, Vietnam, and Gulf Wars, and the recent war in Afghanistan. Third, and relatedly, we sought to assess whether each case in our dataset was connected to one of these wars. While less consensus exists in the literature about how related to the war the case needs to be for decisions to become more conservative, all supporters of the crisis thesis seem to believe that the effect is stronger for cases more related to the war, compared to “ordinary” (non-war-related) cases. For our purposes, a case related to the war if (a) the controversy began during the war and (b) the genesis of the case was the war itself. War-related cases include wartime draft cases, war protest cases, military takings, and deportation, citizenship, and relocation cases resulting from the war. All in all, we gathered information on 3,344 cases, of which 23 percent were decided while a war was ongoing. Only a very small percentage of those are a direct result of the war itself (2 percent, or 62 cases). B. Analysis The final task involved estimating the degree to which wars cause the Court to suppress rights and liberties in ways it would not during times of peace. Estimating this causal effect is inherently about counterfactual inference: We care about what the outcomes of cases decided during a war would be but for the presence of the war. In a research environment without any constraints, generating an estimate would be simple enough: We would create a world without a war and ask the U.S. Supreme Court to decide a case; then we would rerun history, holding everything constant other than the absence of a war, and (without it knowing about the first part of our experiment) ask the Court to decide the same case. If in the version of our history without a war we observed support for civil liberties, but in the version with a war we observed a lack of support, then we might conclude that that the war had an effect on the Court with respect to that case in the direction anticipated by the crisis thesis. This type of counterfactual inference in examining the crisis jurisprudence was evident to Justice Jackson in Korematsu. In a dissenting opinion, he noted: “[i]f Congress in peace-time legislation should enact such a criminal law, I should suppose this Court would refuse to enforce it.” In other words, in the counterfactual world in which President Roosevelt’s order interning Japanese-Americans came before the Supreme Court during a time of peace, the Court would not have upheld the order. Of course it is impossible to rerun history to estimate the counterfactual and obtain the causal effect for each particular case. This impossibility is known as the “fundamental problem of causal inference,” which, in concrete terms, means that we cannot observe the counterfactual, such as the Korematsu decision during peacetime. To estimate the causal effect of war we employ a technique called “matching,” the intuition of which is quite simple. While we may not be able to rerun history to see if the Court would decide the same case differently in times of war versus peace, we can match cases that are as similar as possible in all observable respects that affect how the court decides (except whether the Court decided them during a war). Consider work by Epstein and Rowland, which sought to investigate whether the participation of interest groups (such as the ACLU and NAACP) increase the odds of victory in court. To conduct their analysis, Epstein and Rowland paired similar cases decided by the same judge. The only relevant point of distinction between the two was whether an interest group participated or not. Likewise, Walker and Barrow matched male and female judges of similar backgrounds to determine whether women speak “in a different voice.” In each of these studies, the researchers attempted to control for relevant differences (whether judges or backgrounds) so that they could examine the effect of a causal factor (whether interest group participation or the sex of the judge). That too is our objective. We seek to match cases that are analogous on all pertinent dimensions, except the key causal variable (here war), so that we can assess the effect of that key variable on Court outcomes. The intuition is that once we have matched on all relevant factors, we can infer that the remaining difference in proportions of cases decided in favor of the party alleging an abridgment of rights and against that party is due to war. After identifying those other relevant factors (including how liberal or conservative the court was; whether the case was of national importance; how the lower court ruled on the case; and the year in which the justices resolved the dispute), all that remained was to match the cases using automated computer software. III. Results What did we learn from comparing pairs of cases that were similar in most ways—except, of course, that one case in each pair was decided during a war, while the other was not? Chiefly, we found that for cases unrelated to any on-going war, the probability of the Supreme Court deciding a case in favor of the litigant claiming an infringement of his or her rights decreases by about ten percentage points when a war is in progress. How substantial is ten percent? The answer, in some sense, depends on the Court itself. We make this point in Figure 2, which illustrates the actual proportion of U.S. Supreme Court decisions supporting a rights, liberties, or justice claim. The proportion varies a great deal—note, for example, unparalleled levels of liberalism in the 1960s (in the .80 range, or eighty of 100 cases in support of the rights claimant). But never has the Court been so dominated by conservatives that the proportion dipped below .30 (or thirty of 100 cases decided in favor of the party alleging a rights infringement). Rather (and, on average), that figure has hovered around a moderate .49 since the 1953 term. It is in light of the contemporary, rather temperate patterns in decision making depicted in Figure 2 that the importance of our findings moves into relief: Assuming that the past is the best indicator of the future, the causal effect of war on non-war cases of ten percent is substantial. This finding is hardly shocking; actually, it sits quite comfortably with the crisis thesis. But other results from our study do come as something of a surprise. Consider first the influence of the presence of war on cases that directly derive from war. We can examine this by taking advantage of the fact that of all the cases that derive from war, some will reach the Court during wartime, while others will not arrive on the Court’s docket until after the conflict has ended. This allows us to test whether the (continued) presence of a war—as compared to the subsequent peace—influences cases that derive from war. Given our previous findings that the presence of war substantially influences ordinary rights and liberties cases, we found, paradoxically, that for cases that derive from a war, whether that war was ongoing on had ended had no detectable effect on Supreme Court decision making. In these cases, the Supreme Court is no more likely to support an infringement of an individual’s civil liberties when a war is ongoing than when the country is at peace. The resolution to this apparent paradox, we believe, is that when cases are directly related to the war, the traditional liberal-conservative dimension, inherent in the crisis and Milligan theses and operative in most of American politics, becomes less meaningful. For cases that are directly related to the war or conflict, the Court seeks to shift responsibility towards Congress and the Executive. Politically, this may be desirable for the justices, precisely because war-related cases present potentially severe threats to the judiciary’s legitimacy. Focusing on congressional authorization ensures the political legitimacy of a ruling. Second, when we examined particular areas of the law, we found that war not only decreases the probability of a liberal decision in First Amendment cases (those involving free speech and press, for example) but also in cases of gender and race discrimination. This calls into question the assertions of some scholars that international crises lead to enhanced protection for minorities. Third, the effect of war on ordinary cases is not uniform. Figure 3 plots all cases matched to terms in which there was a war on the horizontal axis and the proportion of cases decided liberally on the vertical axis. The grey and black circles indicate the proportion of cases decided liberally during peace and war, respectively, and the arrows indicate the estimated causal effect of war. As one can see, we estimate relatively small effects of the Vietnam War (in the 1960s). Taking the nine Vietnam War terms collectively, the Justices became neither distinctly more nor less likely to support rights. In stark contrast comes the consistent impact of World War II. In each of the four terms encompassed by the war, the (relatively left-of-center) Court supported curtailments of rights and liberties that it otherwise would not have tolerated—with, of course, the internment at issue in Korematsu among them. Likewise, the Justices who sat during the Gulf War appear to have become more willing to rule against litigants claiming a deprivation of their rights, though this may stem from the small number of cases available. Indeed, however conservative were the majorities on these Courts toward individual rights and liberties in the absence of conflict, the presence of war intensified those ideological predilections. For the majority of matched pairs, war reduces the probability of a liberal decision in wartime. 

Deference Bad – Democracy

Ending judicial deference is key to democracy

Chesney . 8/2/2007

Robert M. Chesney∗ Associate Professor of Law, Wake Forest University School of Law. J.D., Harvard University, Disaggregating Deference: The Judicial Power and Executive Treaty Interpretations 
Glashausser takes Yoo’s work as a point of departure but comes to quite different conclusions.184 From his perspective, deference to executive interpretations threatens the separation of powers at least as much as it preserves it, insofar as judicial independence is concerned. “Federal courts’ primary obligation, whether one labels it legal or moral, is to render opinions in the cases before them, not to abnegate that role in the name of unity.”185 Deference, in this view, is inconsistent with the judiciary’s critical role as a check on the power of the executive branch. “If courts defer to executive interpretations,” Glashausser writes, “then such a treaty becomes akin to a statute that means only what the President wants it to mean.”186 From time to time, he notes, non-deference will result in situations in which the President asserts one interpretation of a treaty on the international plane while the courts insist upon a contrary view in the domestic sphere.187 This, he concludes, is a reasonable price to pay to promote judicial independence and to restrain the executive branch.188 In short, the model endorsed by Professor Glashausser prioritizes the checking function inherent in judicial review of executive treaty interpretations, finding that value to outweigh competing considerations such as the functional and structural accounts outlined above. But what of Professor Yoo’s claim that deference also is consistent with original understanding and historical practice? Professor David Sloss has responded to that argument with his work exploring the extent to which judges deferred to the executive in actual practice during the first fifty years of the Republic.189 As noted above, Sloss finds no evidence of treaty deference in judicial practice during those early years—consistent with my claim that deference emerged in this context during the late nineteenth and early twentieth centuries within the broader trend toward executive discretion that Edward White describes as the transformation of foreign-relations law. In Sloss’s view, the question of whether to give any deference at all to the executive’s interpretation is merely one of comity at the discretion of the courts, “not a matter of constitutional law.”190 In the view of Professor Flaherty, critics of treaty deference do not go far enough in that they rely merely on the propositions that treaties are the supreme law of the land and that, per Marbury, courts are the final interpreters of the law.191 This line of argument “fails to engage with the larger, functional separation of powers assumptions that its defenders put forward, above all the argument from executive expertise and efficiency.”192 A more effective response is to draw attention to higher-priority values under the separation-of-powers banner: the value of dividing power among the branches in order to prevent the undue accumulation and abuse of power and of enhancing democratic accountability for the exercise of power.193 These values find many institutional expressions in our system, but for Flaherty, the most important manifestation of them in this context is the “traditional role” of the courts in “preserving balance among the branches to insure that individual excesses do not become systemic.”194

Deference Good – Civilization

Deference is key to civilization

Epstein et al 2005

Lee Epstein, Daniel E. Ho, Gary King & Jeffrey A. Segal, The Supreme Court During Crisis: How War Affects only Non-War Cases,” New York University Law Review, 80, 1 (April, 2005): 1-116 http://gking.harvard.edu/files/abs/crisis-abs.shtml.  

The nature of the laws proper to a free society and the source of its government's authority are both to be derived from the nature and purpose of a proper government. The basic principle of both is indicated in The Declaration of Independence: "to secure these [individual] rights, governments are instituted among men, deriving their just powers from the consent of the governed....” Since the protection of individual rights is the only proper purpose of a government, it is the only proper subject of legislation: all laws must be based on individual rights and aimed at their protection. All laws must be objective (and objectively justifiable): men must know clearly, and in advance of taking an action, what the law forbids them to do (and why), what constitutes a crime and what penalty they will incur if they commit it. The source of the government's authority is "the consent of the governed.” This means that the government is not the ruler, but the servant or agent of the citizens; it means that the government as such has no rights except the rights delegated to it by the citizens for a specific purpose. There is only one basic principle to which an individual must consent if he wishes to live in a free, civilized society: the principle of renouncing the use of physical force and delegating to the government his right of physical self-defense, for the purpose of an orderly, objective, legally defined enforcement. Or, to put it another way, he must accept the separation of force and whim (any whim, including his own). Now what happens in case of disagreement between two men about an undertaking in which both are involved? In a free society, men are not forced to deal with one another. They do so only by voluntary agreement and, when a time element is involved, by contract. If a contract is broken by the arbitrary decision of one man, it may cause a disastrous financial injury to the other—and the victim would have no recourse except to seize the offender's property as compensation. But here again, the use of force cannot be left to the decision of private individuals. And this leads to one of the most important and most complex functions of the government: to the function of an arbiter who settles disputes among men according to objective laws. Criminals are a small minority in any semi-civilized society. But the protection and enforcement of contracts through courts of civil law is the most crucial need of a peaceful society; without such protection, no civilization could be developed or maintained. Man cannot survive, as animals do, by acting on the range of the immediate moment. Man has to protect his goals and achieve them across a span of time; he has to calculate his actions and plans his life long- range. The better a man's mind and the greater his knowledge, the longer the range of his planning, The higher or more complex a civilization, the longer the range of activity it requires—and, therefore, the longer the range of contractual agreements among men, and the more urgent their need of protection for the security of such agreements. Even a primitive barter society could not function if a man agreed to trade a bushel of potatoes for a basket of eggs and, having received the eggs, refused to deliver the potatoes. Visualize Some of these actions are obviously criminal. Others, such as a unilateral breach of contract, may not be criminally motivated, but may be caused by irresponsibility and irrationality. Still others may be complex issues with some claim to justice on both sides. But whatever the case may be, all such issues have to be made subject to objectively defined laws and have to be resolved by an impartial arbiter, administering the laws, i.e., by a judge (and a jury, when appropriate). Observe the basic principle governing justice in all the cases: it is the principle that no man may obtain any values from others without the owners' consent—and, as a corollary, that a man's rights may not be left at the mercy of the unilateral decision, the arbitrary choice, the irrationality, the whim of another man. Such, in essence, is the proper purpose of a government, to make social existence possible to men, by protecting the benefits and combating the evils which men can cause to one another. The proper functions of a government fall into three broad categories, all of them involving the issues of physical force and the protection of men's rights: the police, to protect men from criminals—the armed services, to protect men from foreign invaders—the law courts, to settle disputes among men according to objective laws. These three categories involve many corollary and derivative issues—and their implementation in practice, in the form of specific legislation, is enormously complex. It belongs to the field of a special science: the philosophy of law. Many errors and many disagreements are possible in the field of implementation, but what is essential here is the principle to be implemented: the principle that the purpose of law and of government is the protection of individual rights. Today, this principle is forgotten, ignored and evaded. The result is the present state of the world, with mankind's retrogression to the lawlessness of absolutist tyranny, to the primitive savagery of rule by brute force. In unthinking protest against this trend, some people are raising the question of whether government as such is evil by nature and whether anarchy is the ideal social system. Anarchy, as a political concept, is a naïve floating abstraction: for all the reasons discussed above, a society without an organized government would be at the mercy of the first criminal who came along and who would what this sort of whim-directed action would mean in an industrial society where men deliver a billion dollar's worth of goods on credit, or contract to build multimillion-dollar structures, year leases. or sign ninety-nineA unilateral breach of contract involves an indirect use of physical force; it consists, in essence, of one man receiving the material values, goods or services of another, then refusing to pay for them and thus keeping them by force (by mere physical possession), not by right—i.e., keeping them without the consent of their owner. Fraud involves a similarly indirect use of force; it consists of obtaining material values without their owner's consent, under false pretenses or false promises. Extortion is another variant of an indirect use of force: it consists of obtaining material values, not in exchange for values, but by the threat of force, violence or injury. 5 Centre for Civil Society Liberty & Society Seminar precipitate it into the chaos of gang warfare. But the possibility of human immorality is not the only objection to anarchy: even a society whose every member were fully rational and faultlessly moral, could not function in a state of anarchy; it is the need of objective laws and of an arbiter for honest disagreements among men that necessitates the establishment of a government. A recent variant of anarchist theory, which is befuddling some of the younger advocates of freedom, is the weird absurdity called "competing governments.” Accepting the basic premise of the modern statists—who see no difference between the functions of government and the functions of industry, between force and production, and who advocate government ownership of business—the proponents of "competing governments" take the other side of the same coin and declare that since competition is so beneficial to business, it should also be applied to government. Instead of a single, monopolistic government, they declare, there should be a number of different governments in the same geographical area, competing for the allegiance of individual citizens, with every citizen free to "shop" and to patronize whatever government he chooses. Remember that forcible restraint of men is the only service a government has to offer. Ask yourself what a competition in forcible restraint would have to mean. One cannot call this theory a contradiction in terms, since it is obviously devoid of any understanding of the terms "competition" and "government.” Nor can one call it a floating abstraction, since it is devoid of any contract with or reference to reality and cannot be concretized at all, not even roughly or approximately. One illustration will be sufficient: suppose Mr. Smith, a customer of Government A, suspects that his next- door neighbor, Mr. Jones, a customer of Government B, has robbed him; a squad of Police A proceeds to Mr. Jones's house and is met at the door by a squad of Police B, who declare that they do not accept the validity of Mr. Smith's complaint and do not recognize the authority of Government A. What happens then? You take it from there. The evolution of the concept of "government" has had a long, tortuous history. Some glimmer of the government's proper function seems to have existed in every organized society, manifesting itself in such phenomena as the recognition of some implicit (of often non-existent) difference between a government and a robber gang—the aura of respect and of moral authority granted to the government as the guardian of "law and order"—the fact that even the most evil types of government found it necessary to maintain some semblance of order and some pretense at justice, if only by routine and tradition, and to claim some sort of moral justification for their power, of a mystical or social nature. Just as the absolute monarchs of France had to invoke "The Divine Right of Kings," so the modern dictators of Soviet Russia have to spend fortunes on propaganda to justify their rule in the eyes of their enslaved subjects. In mankind's history, the understanding of the government's proper function is a very recent achievement: it is only two hundred years old and it dates from the Founding Fathers of the American Revolution. Not only did they identify the nature and the needs of a free society, but they devised the means to translate it into practice. A free society—like any other human product— cannot be achieved by random means, by mere wishing or by the leaders' "good intentions." A complex legal system, based on objectively valid principles, is required to make a society free and to keep it free—a system that does not depend on the motives, the moral character or the intentions of any given official, a system that leaves no opportunity, no legal loophole for the development of tyranny. The American system of checks and balances was just such an achievement. And although certain contradictions in the Constitution did leave a loophole for the growth of statism, the incomparable achievement was the concept of a constitution as a means of limiting and restricting the power of the government. Today, when a concerted effort is made to obliterate this point, it cannot be repeated too often that the Constitution is a limitation on the government, not on private individuals—that it does not prescribe the conduct of private individuals, only the conduct of the government— that it is not a charter for government power, but a charter of the citizens' protection against the government. Now consider the extent of the moral and political inversion in today's prevalent view of government. Instead of being a protector of man's rights, the government is becoming their most dangerous violator; instead of guarding freedom, the government is establishing slavery; instead of protecting men from the initiators of physical force, the government is initiating physical force and coercion in any manner and issue it pleases; instead of serving as the instrument of objectivity in human relationships, the government is a deadly, subterranean reign of uncertainty and fear, by means of non-objective laws whose interpretation is left to the arbitrary decisions of random bureaucrats; instead of protecting men from injury by whim, the government is arrogating to itself the power of unlimited whim—so that we are fast approaching the state of the ultimate inversion: the stage where the government is free to do anything it pleases, while the citizens may act only by permission; which is the stage of the darkest periods of human history, the stage of rule by brutal force. It has often been remarked that in spite of its material progress, mankind has not achieved any comparable degree of moral progress. That remark is usually followed by some pessimistic conclusion about human nature. It is true that the moral state of mankind is disgracefully low. But if one considers the monstrous moral inversions of the governments (made possible by the altruist- collectivist morality) under which mankind has had to live through most of its history, one begins to wonder how men have managed to preserve even a semblance of civilization, and what indestructible vestige of self-esteem has kept them walking upright on two feet. One also begins to see more clearly the nature of the political principles that have to be accepted and advocated, as part of the battle for man's intellectual Renaissance.

Reprinted from: “The Virtue of Selfishness”
A2: Court Disads
1.) No Legitimacy now
A. Citizens United

NYT 1/21 (Adam Liptak, “Justices, 5-4, Reject Corporate Spending Limit,” http://www.nytimes.com/2010/01/22/us/politics/22scotus.html, WRW)

Overruling two important precedents about the First Amendment rights of corporations, a bitterly divided Supreme Court on Thursday ruled that the government may not ban political spending by corporations in candidate elections. The 5-to-4 decision was a vindication, the majority said, of the First Amendment’s most basic free speech principle — that the government has no business regulating political speech. The dissenters said that allowing corporate money to flood the political marketplace would corrupt democracy.  The ruling represented a sharp doctrinal shift, and it will have major political and practical consequences. Specialists in campaign finance law said they expected the decision to reshape the way elections were conducted. Though the decision does not directly address them, its logic also applies to the labor unions that are often at political odds with big business.  The decision will be felt most immediately in the coming midterm elections, given that it comes just two days after Democrats lost a filibuster-proof majority in the Senate and as popular discontent over government bailouts and corporate bonuses continues to boil.  President Obama called it “a major victory for big oil, Wall Street banks, health insurance companies and the other powerful interests that marshal their power every day in Washington to drown out the voices of everyday Americans.”  The justices in the majority brushed aside warnings about what might follow from their ruling in favor of a formal but fervent embrace of a broad interpretation of free speech rights.  “If the First Amendment has any force,” Justice Anthony M. Kennedy wrote for the majority, which included the four members of the court’s conservative wing, “it prohibits Congress from fining or jailing citizens, or associations of citizens, for simply engaging in political speech.”  The ruling, Citizens United v. Federal Election Commission, No. 08-205, overruled two precedents: Austin v. Michigan Chamber of Commerce, a 1990 decision that upheld restrictions on corporate spending to support or oppose political candidates, and McConnell v. Federal Election Commission, a 2003 decision that upheld the part of the Bipartisan Campaign Reform Act of 2002 that restricted campaign spending by corporations and unions. 

B. Court Trends 
Gewirtz 07/02/10 (Paul Gewirtz is a professor at Yale Law School. “Supreme Court Press,” http://www.law.yale.edu/news/12002.htm, Yale Law Review)

IT is no secret that the current Supreme Court is an activist one in striking down congressional legislation — just look at the prominent cases from the court’s just-completed term, most notably Citizens United v. Federal Election Commission, in which a 5-4 majority of the court’s more conservative justices struck down key provisions of Congress’s bipartisan campaign finance laws. But “activism” can be measured in ways other than striking down legislation. Indeed, this term’s leading cases highlight another type of Supreme Court activism that hasn’t received much attention: vigorously policing and overturning district court judges who ordinarily would have much more leeway — particularly when those judges had used that leeway in a liberal direction. District courts are the front-line federal courts. Their judges hear evidence, manage trials, make factual findings, provide appropriate remedies and interpret and apply the law. In their interpretation of legal questions, district court judgments are always open to review on appeal. But in the judges’ other roles they usually have wide discretion, both because they have on-the-ground knowledge of a case and because our judicial system would be overloaded if appellate courts routinely second-guessed trial-court judgments. Yet with little public attention, the Supreme Court, led by the more conservative justices, has been intervening in these district court roles. In January, for example, the court took the unusual step of granting an emergency stay to stop a district court in California from televising a civil trial over the constitutionality of that state’s Proposition 8, which prohibits same-sex marriage. The district court had allowed the trial to be televised as part of a pilot program. But a 5-4 Supreme Court majority held that the district court hadn’t allowed enough public comment before making its decision — despite the dissenters’ argument that they could not find a single prior “instance in which this court has pre-emptively sought to micromanage district court proceedings as it does today.” In April, an identical 5-4 majority overturned a district court’s award of fees to a group of civil rights lawyers who had won a case that transformed Georgia’s foster care system, even though the Supreme Court acknowledged that district courts usually have the power to grant such enhanced fees, and that the award turned on the district court’s fact-intensive and on-site judgment. Also in April, the same 5-4 majority yet again reversed a district court, this time over the enforcement of the court’s own injunction against a constitutional violation, something traditionally left to the district court’s discretion. The underlying issue, which involved the display of a cross on federal land, was an ideologically charged church-state question — but that aspect of the case had been settled by an earlier decision barring the display of the cross. The only legal issue before the Supreme Court was the district court’s enforcement of that previously ordered remedy — a matter traditionally within a district court’s discretion. Labels like “conservative” and “liberal” are simplistic, of course, but in each of these cases a conservative court majority reined in a district court decision that, within an area of traditional discretion, leaned in a direction usually favored by liberals — greater judicial transparency, incentives for lawyers who litigate civil rights cases and insistence on the strong enforcement of church-state separation. By wading into realms where the district courts traditionally have leeway, the Supreme Court majority undoubtedly believes it is correcting lower-court mistakes. But appellate courts usually give district courts flexibility and review trial court decisions only for significant legal errors. Whether they would have made the same decision as the trial court is usually irrelevant. I, for one, personally oppose the televising of district court trials, but also believe that the district court in California had the prerogative to decide differently. To be fair, there were also cases this term in which the Supreme Court deferred to district courts in performing their traditional roles, at times unanimously. And of course district court judges do sometimes make significant legal errors that must be corrected by the Supreme Court, even when affirmed by appellate courts. But there have been enough recent Supreme Court decisions of a different sort to reveal a pattern of intervention in areas of traditional district court discretion. This kind of activism is lower profile than overturning Congressional legislation, since it’s internal to the judiciary itself. But it should get more attention than it has, because it is another important way the current Supreme Court is using its power to shape and restrict government decisions. 
A2: Court Disads
2. No Link: the Court has a legal right to overturn military precedent

Center for Military Readiness 05 (http://www.cmrlink.org/politics.asp?docID=255)

Did White House Counsel Allow the Armed Forces to Flout the Law? There is no reason to doubt the integrity of White House Counsel Harriet Miers, a person whom President George W. Bush trusts and has nominated to the Supreme Court. The Center for Military Readiness is concerned, however, about her actions as White House Counsel on legal matters affecting the military. Ms. Miers does not have a judicial paper trail, but to the greatest extent possible the Senate should consider her record as the president’s chief legal advisor. According to the White House 2001 Project, the Office of White House Counsel sits at the intersection of law, politics and policy. Because of this blend of responsibilities, the most essential function a Counsel can perform for a president is to act as an “early warning system” for potential legal trouble spots. We wish there were some evidence that Ms. Miers has been sufficiently vigilant on matters of concern to CMR. Women in Combat = Selective Service Registration As CMR has reported in a series of articles on this website (See Issues/Women in Combat), since 2004 the Department of the Army has been violating current Defense Department regulations regarding the assignment of women in land combat. At issue are the improper assignments of female soldiers to certain land combat support units that collocate (operate 100% of the time) with infantry, armor, and Special Operations Forces, which are required to be all male. In allowing the Army to do this, the Department of Defense has been circumventing a law requiring official notice of proposed rule changes to Congress at least three months in advance. The law also requires an analysis of the effect of rule changes on women’s exemption from Selective Service registration. None has been provided. There are only three explanations for this disappointing situation. As White House Counsel, Ms. Miers either approved of the Defense Department’s illicit assignments of women to units required to be all-male, without prior notice to Congress as required by law, or she was unaware of the long-term legal consequences of those improper assignments, or she gave sound advice that the president did not heed. In any case, the Defense Department and Army are still flouting the law. Since the White House will correctly decline to release privileged communications between Ms. Miers and the president on this or any other issue, it will be difficult to determine responsibility for the situation. In January 2005 President Bush said in an interview that his position was “No women in [land] combat.” The Army nevertheless continued to assign female soldiers to units designated by Defense Department regulations to be all male, in violation of the congressional notification law. A highly publicized debate ensued, led by House Armed Services Committee Chairman Duncan Hunter (R-CA). On May 18 the full committee voted for legislation sponsored by Chairman Hunter and Personnel Subcommittee Chairman John McHugh (R-NY), which would have codified current policy on women in combat. The White House Counsel has the responsibility to provide advice on the legal and political aspects of proposed legislation, but we don’t know what Ms. Miers recommended in this case. A week later, Secretary of Defense Donald Rumsfeld asked that the legislation be withdrawn, and nothing has been done since then to bring the Army back into compliance with Pentagon policy and the congressional notification law. Even civilians should be concerned about this. The ACLU and feminist groups have pushed for decades for women to be subject to Selective Service registration for a future draft. The Supreme Court has historically based young women’s exemption from registration on the fact that women are not assigned to land combat units on the same basis as men. (Rostker v. Goldberg, 1981, reaffirmed by a U.S. District Court in Massachusetts, 2003) If women’s land combat exemptions are ended, incrementally if not all at once, the Supreme Court could easily reverse its own precedent by deferring to the military’s new policy. New litigation brought by the ACLU would likely succeed. By failing to comply with the law requiring congressional notification, the Bush Administration will have laid the groundwork for an ACLU victory. Legal Confusion + Precedents = Homosexuals in the Military In the same way, unresolved ambiguity on the issue of homosexuals in the military has created potential legal jeopardy that could have been avoided. The controversy centers on “don’t ask, don’t tell,” the controversial policy proposed by then-President Bill Clinton in 1993. After months of controversy and twelve public hearings, Congress rejected “don’t ask, don’t tell,” the idea that homosexuals can serve in the military as long as they don’t say they are homosexual. Members recognized that such a policy would be unclear, unenforceable, and indefensible in court. Instead, overwhelming majorities in both Houses of Congress passed a law to codify the long-standing policy that “homosexuality is incompatible with military service.” But Bill Clinton had made a campaign promise to accommodate homosexuals in the military. He signed the exclusion law, but later announced enforcement regulations, still known as "don't ask, don't tell," which are inconsistent with it. These administrative regulations, crafted by then-White House Counsel Bernard Nussbaum, were designed to accommodate discreet homosexuals in the military, despite clear prohibitions in the law. The result has been constant confusion, controversy, and potential legal jeopardy. Judge Michael Luttig, as a member of the 4th Circuit Court of Appeals, wrote unequivocally about the difference between the 1993 statute and “don’t ask, don’t tell” in a 1996 decision upholding the law. Instead of naming Luttig or someone like him to the Supreme Court, Bush has named a modestly qualified nominee because she is a trusted friend. We don’t know whether Ms. Miers agrees with Bill Clinton’s convoluted policy, whether she is unaware of the difference between “don’t ask, don’t tell” and the law, or whether she gave sound advice on the issue that the President Bush did not heed. We do know that homosexual activists are counting on contradictions inherent in “don’t ask, don’t tell” to achieve their most extreme goals. Lawsuits have already been filed to have the homosexual exclusion declared unconstitutional, this time citing the Supreme Court’s 2004 Lawrence v. Texas decision, which struck down state anti-sodomy laws. Justice Sandra Day O’Connor concurred in Lawrence v. Texas, which cited foreign court precedents in support of the majority opinion. In the next round of litigation, homosexual activists plan to cite a 1996 ruling of the European Court of Human Rights, which ordered the United Kingdom to accept homosexuals in all branches of the British military. We don’t know how the Supreme Court will rule, but the legal ambiguity caused by the Clinton “don’t ask, don’t tell” policy, combined with Lawrence and foreign court precedents, could result in a victory that homosexual activists otherwise would not get. Deference to the Military During the confirmation process we cannot expect Ms. Miers to comment on these lawsuits, or to answer inquiries about her confidential advice to President Bush. Still, Senate Judiciary Committee members should question Ms. Miers about her philosophy on congressional oversight of the military, judicial deference to policies made by Congress, the use of foreign court opinions as precedent, and others principles that would guide her judgment. Regardless of what happens with the nomination, the problem remains that the Bush Administration has allowed major judicial/military issues to become needlessly muddled. On matters of women in combat, registration of girls for Selective Service, and homosexuals in the military, to which policy will the future Supreme Court defer? During his remaining three years in office President Bush can still order the Department of Defense to comply with the congressional notification law on women in combat, and to drop Bill Clinton’s troublesome “don’t’ ask, don’t tell” regulations. He should do this not because he has nominated Harriet Miers to be a Justice of the Supreme Court, but because the President has the constitutional responsibility to faithfully execute the law. 

A2: Court Disads
3. Turn: Activism good—key to prevent socialism and check back other branches

Kopel 97 (Kopel is the research director for Independence Institute. http://www.davekopel.com/CJ/OpEds/Need-for-More-Activism.htm, Rocky Mountain News. 

As Congress, the legislative branch, becomes increasingly acquiescent to the Clinton agenda, many conservatives have shifted their attention to the judicial branch, and begun attacking "judicial activism.'' While conservatives are right to critique certain court decisions, the complaint about "judicial activism'' per se is fundamentally misguided. There is something very wrong with much of the judiciary, but "activism'' is hardly the problem. The United States and Colorado Constitutions both require judicial activism. These documents create a system of limited government which is designed to keep government power under control, especially by limiting the abilities of majorities to oppress minorities. Unless the judiciary fulfills its duty of declaring unconstitutional all laws which violate the Constitution, then we have only a Soviet-style constitution: full of nice phrases, but meaningless in real life. "It is emphatically the province of the judicial department to say what the law is,'' explained Chief Justice John Marshall in Marbury vs. Madison, the first case in which the Supreme Court declared an act of Congress to be unconstitutional. By the time of the 1876 Colorado Constitution, the principle of judicial review - the duty of the judicial branch not to enforce unconstitutional laws - was solidly established. From 1876 all the way to the 1980s, the Colorado Supreme Court did perform its duty to enforce the state Constitution's right to arms. The court voided state and local laws which infringed gun rights, and narrowly construed other laws, to ensure that those laws would not interfere with defensive gun ownership. But in 1994, the court abandoned judicial activism in defense of the right to arms. The court, upholding Denver's ban on cosmetically incorrect semiautomatic firearms, announced that it would uphold any gun law short of a complete prohibition on all guns, as long as the legislative body enacting a partial ban claimed that its actions were to benefit public safety. The current court has been similarly derelict in its duty to enforce the constitutional requirement that private property may not be taken without due process. The court has stood idle while law enforcement agencies perpetrate the form of legalized piracy known as "forfeiture.'' There are a few areas - such as freedom of speech - for which the Colorado Supreme Court has been appropriately active, but these are far outnumbered by the many constitutional sections to which the court has refused to give any practical effect. Yet the conservatives do have a point in their complaints about judicial activism. While the Colorado court is thoroughly inactive in enforcing the written text of our Colorado Constitution, the court has developed a penchant for inventing provisions which are not really in the state or federal constitutions. Courts should be active on subjects about which the Constitution tells them to be active - such as property rights, free speech, the right to arms, and the separation of powers. And courts should not be active on subjects on which the Constitution is silent - such as assisted suicide, gay rights, or abortion. Instead of criticizing "judicial activism,'' friends of limited government ought to focus their fire on judicial amending; that is, judges adding new rights (like assisted suicide) while subtracting textual rights (like the right to keep and bear arms). Amending the Constitution is a power that does not belong to the judicial branch; actively enforcing the existing Constitution is the most important duty of the judicial branch. Judicial amending is usurpation - the exercise of power which was never granted. Attacking "judicial activism'' per se - rather than the misuse of judicial activism - former judge Robert Bork has begun calling for the legislative and executive branches to ignore - to nullify - judicial rulings with which they disagree. Now there is a serious constitutional case to be made for nullification, but not as made by Bork. James Madison and Thomas Jefferson, in the Kentucky and Virginia Resolutions, argued that state legislatures could void the enforcement of the Alien and Sedition Acts within their boundaries. These hated acts, passed in 1798, made it a crime to criticize the president. Jefferson and Madison cogently argued that the Constitution never gave Congress authority to enact criminal legislation (except for a few specific crimes, such as treason), and that the acts violated the Bill of Rights. The 18th and 19th century nullifiers stood on the principles of free speech, free trade, and limited government, and wanted to nullify oppressive legislative acts. Bork and his fellow 20th century nullificationists stand for just the opposite. They propose nullification of judicial decisions which protect minority rights, because they believe in unchecked majority rule. The Independence Institute has recently begun a new project to monitor judicial usurpation. When judges do their duty to uphold every clause of the Constitution, we will vigorously support them. And when judges - such as the majority of the Colorado Supreme Court - usurp authority by adding and subtracting from the Constitution, we will make sure that the public knows what is wrong. 

A2: Court Disads – Link Turn

The court must make controversial rulings to gain credibility

Merritt ’88  (Assistant Professor of Law, University of Illinois College of Law  “THE GUARANTEE CLAUSE AND STATE AUTONOMY: FEDERALISM FOR A THIRD CENTURY,” January, 88 Colum. L. Rev. 1, Lexis-Nexis)

Professor Jesse Choper has argued vigorously that the Court should save its institutional capital for individual rights cases by eschewing adjudication of federalism and separation-of-powers claims. J. Choper, supra note 4. The notion that the Court can hoard its political capital in this manner, however, is dubious. As Professor Lawrence Sager has observed, recent federalism and separation-of-power cases have either escaped public attention completely or "engender[ed] respect for the Court." Sager, Constitutional Triage (Book Review), 81 Colum. L. Rev. 707, 710 (1981). It is hard to believe that elimination of these decisions would increase the public's appetite for the Court's more controversial pronouncements on school prayer, abortion, and criminal procedure. See Levinson, Judicial Review and the Problem of the Comprehensible Constitution (Book Review), 59 Tex. L. Rev. 395, 403 (1981) (characterizing as a "bit politically naive" the belief that the "public will sit still for an activist Court in regard to individual rights."); Monaghan, Book Review, 94 Harv. L. Rev. 296, 300-01 (1980) (the proposition that adjudicating federalism decisions weakens the Court's ability to protect civil liberties is "speculative"). Frequent flexing of the Court's judicial muscles, moreover, does not necessarily provoke hostility to that power; demonstrations of strength may breed acceptance and respect. Hovekamp, The Proud Pre-eminence (Book Review), 8 Hastings Const. L.Q. 429, 441 (1981); Sager, supra, at 708-09. Certainly that is the United States' intention when it sends its naval fleet into foreign waters.

Ext – Activist Now

All Disads are non-unique – Citizen’s United sparked major controversy

Toobin 3/15/2010 [Jeffrey Toobin is CNN senior legal analyst and a staff writer at The New Yorker. A former assistant U.S. attorney, http://www.cnn.com/2010/OPINION/03/15/toobin.court.partisan/?hpt=C2, “Supreme Court riven by partisan politics”]

Chief Justice John G. Roberts Jr. is fond of pointing out the original reason that judges came to wear black robes. It's to make them look alike, to minimize the differences between the individuals who occupy the role and to suggest that the law will be applied even-handedly, no matter who happens to be dressed in black. Well, that may be the theory, but the events of the last few weeks show that the Supreme Court is riven by the same partisan divisions as the rest of Washington -- and it's likely to get even more heated sooner rather than later. The latest round started January 21, when a bitterly divided court issued its decision in the Citizens United case. The 5-4 ruling decreed that corporations enjoy the same rights as individuals to free speech under the First Amendment, and it gave corporations (and labor unions) the right to spend unlimited funds on political advertising right up until Election Day. The political effect of, if not motivation for, the decision was clear: Citizens United looks to be a big win for Republicans, who are the likely beneficiaries of the newly lubricated corporate largesse. President Obama struck back just six days later, during his State of the Union address, which he used to make an unusually pointed attack on the court's decision. With a majority of the court seated right in front of him, Obama said the ruling opened the door even to foreign companies meddling in the American political system. With the cameras rolling, Justice Samuel A. Alito Jr.grimaced and muttered "not true" in response to the president. (Check out the video) In fact, Citizens United is intentionally ambiguous on its effect on foreign corporations -- so it's not clear whether Obama or Alito is right -- but the open confrontation between the two men suggests the intensity of their split. (That then-Sen. Obama voted against Alito's confirmation suggests the origin of the animosity.) Last week, Roberts himself weighed in, denouncing the State of the Union as a "political pep rally" and weighing a future boycott of the proceedings by the justices. In fact, several justices (including Roberts' predecessor, William H. Rehnquist) have avoided the State of the Union for years, for just the reason Roberts suggested: that it's too bound up in contemporary politics. But the fact that Roberts only came to object now -- and not during the presidency of George W. Bush, who appointed him -- suggests that it's Democrats, not noisy democracy, that's really bothering the chief justice. There's no doubt what's bothering Ginni Thomas, the wife of Justice Clarence Thomas. A veteran Republican activist, she just announced plans to start an online Tea Party advocacy group, which may be funded, in part, by the corporate donations newly freed up by the Citizens United decision. All of this controversy may come to a head soon, because Justice John Paul Stevens, the court's senior associate justice and the leader of its liberal wing, is likely to resign this spring. In an interview for The New Yorker, Stevens told me that he will probably decide in less than a month whether he will retire. With his 90th birthday looming in April, Stevens gave me every indication that he will leave the court , which will set up a confirmation battle over Obama's appointment of his successor. Appointed by President Gerald R. Ford in 1975, Stevens represented a moderate Republican tradition that has had deep roots on the court and in broader American life. But just as Stevens represents the last of his political breed on the court, so, too, have moderates largely disappeared from the contemporary GOP as a whole. In all likelihood, Obama will name a Democrat to replace him. (Solicitor General Elena Kagan appears to be the leading candidate.) So without Stevens, the court will look like the Capitol, across First Street, from its own marble palace; both will be places where Democrats and Republicans fight.

***Affirmative Answers***

Courts 2AC

1. Perm – Do Both

2. No Solvency – Court decisions don’t cause any societal change 

Gerald N. Rosenberg (University of Chicago political science and law professor, law degree from University of Michigan, PH. D. from Yale), 2001. The Hollow Hope. Published by the University of Chicago Press. Page 9.
When and under what conditions will U.S. courts be effective producers of significant social reform? When does it make sense for individuals and groups pressing for such charge to litigate? What kinds of effects from court victories can they expect? Which view best captures the reality of American politics? Given the alleged success of the social reform litigation of the last four decades, and the Americans’ attachment to the Dynamic Court view, it is tempting to suggest that it always makes sense for groups to litigate. On the other hand, our attachment to the vision of the Constrained Court, as well as knowledge of legal history, can suggest that courts can never be effective producers of significant social reform. But “always” and “never” are claims about frequency, not conditions. To fully understand the role of the courts in producing significant social reform, we must focus on the latter. Many Scholars have turned their attention to the questions that this litigation activity raises. However, their findings remain unconnected and not squarely centered on whether, and under what conditions, courts produce significant social reform. Some writing has focused on the determinants of winning court cases rather than on the effects of court decisions.

3. Perm – Do the CP

A2: Politics Net Benefit

Courts are not insulated from politics – congressional and presidential appointments have turned courts into politicized bodies

Harrison 05; (Lindsay Harrison, Lecturer in Law at the University of Miami School of Law "Does the Court Act As "Political Cover" for the Other Branches?"; 11/18/05;  http://legaldebate.blogspot.com/2005/11/does-court-act-as-political-cover-for.html)


Does the Court Act as "Political Cover" for the Other Branches?    While the Supreme Court may have historically been able to act as political cover for the President and/or Congress, that is not true in a world post-Bush v. Gore. The Court is seen today as a politicized body, and especially now that we are in the era of the Roberts Court, with a Chief Justice hand picked by the President and approved by the Congress, it is highly unlikely that Court action will not, at least to some extent, be blamed on and/or credited to the President and Congress. The Court can still get away with a lot more than the elected branches since people don't understand the technicalities of legal doctrine like they understand the actions of the elected branches; this is, in part, because the media does such a poor job of covering legal news. Nevertheless, it is preposterous to argue that the Court is entirely insulated from politics, and equally preposterous to argue that Bush and the Congress would not receive at least a large portion of the blame for a Court ruling that, for whatever reason, received the attention of the public. 

We control the uniqueness – the courts are making decisions that link to politics now

Joondeph 04; (Brad Joondeph, Assistant Professor, Law, Santa Clara University); April 2004; “Politics, the Supreme Court, and Affirmative Action”; http://www.scu.edu/ethics/publications/ethicalperspectives/affirmative_action.html
In the recent decision of Grutter v. Bollinger, the Supreme Court held that it was constitutionally permissible for public colleges and universities to consider race in student admissions. Race-conscious admissions programs must be "narrowly tailored" to the goal of achieving diversity in their student bodies. Specifically, such programs must be "flexible enough to consider all pertinent elements of diversity in light of the particular qualifications of each applicant, and to place them on the same footing for consideration, although not necessarily according them the same weight." Under this rather exacting scrutiny, the University of Michigan's undergraduate admissions program, which assigned a specific number of points to certain applicants on the basis of race, was unconstitutional. But the Court held that Michigan's law school program was permissible, thus upholding the continuing validity of affirmative action in higher education. To me, the decision in Grutter was transparently political, in the sense that the outcome was grounded more in the political choices of the justices and the surrounding political context than in any objective legal principles. Of course, the Court's previous decisions concerning the use of race in government programs defined what was at issue, constraining the Court's discretion in important ways. For instance, the Court hardly could have held that universities were constitutionally obligated to pursue race-conscious admissions programs; prior decisions made that argument untenable. But the ultimate decision that racial diversity in higher education is a compelling state interest—and thus a valid justification for affirmative action—was a political choice. It could not be deduced logically from the relevant sources of law, such as the Equal Protection Clause of the Fourteenth Amendment or the Court's prior decisions. These were too indeterminate to supply something we could call a "correct" answer.

The courts link to politics, assumes your arguments– legal evidence exists for both sides but personal political value determines decision

Joondeph 04; (Brad Joondeph, Assistant Professor, Law, Santa Clara University); April 2004; “Politics, the Supreme Court, and Affirmative Action”; http://www.scu.edu/ethics/publications/ethicalperspectives/affirmative_action.html
Accusing the Court of engaging in politics might seem like a stinging accusation. After all, the common understanding is that, in our constitutional system of separated powers, the Supreme Court is supposed to operate outside the realm of politics. Its principal function in our system of "checks and balances," or so the argument goes, is to check the excesses of the political branches. Cases are to be decided according to objective and neutral principles of law, not the ideological values of the justices or prevailing public opinion. The very legitimacy of the Court, many argue, depends on this separation of law from politics. But this conception of the Supreme Court is more myth than reality. First, in cases like Grutter, the sources of supposedly neutral, objective legal principles are usually malleable enough for the Court to provide legitimate justifications for resolving the issue either way. There are sound legal arguments on both sides. Something must ultimately push the Court to accept one outcome over the other, and that something will usually be the political values of the justices, even when the justices themselves do not realize it. By political values, I do not mean the simple desire for a "conservative" or "liberal" outcome in the particular case before them (though this may be part of it). Rather, I mean the justices' views of a just society in the broadest sense. This includes such things as the values of consistency in legal interpretation, the rule of law, and the importance of justifying outcomes with persuasive legal arguments.

***Congress***

Congress 1NC

Text: 

Obs. 1 – Solvency  
And, only Congressional Action sends the message that spurs social changes, Supreme Court decision fail

Stoddard, prof law NYU, 97
(Thomas B. Stoddard, Former Professor of Law at NYU Law School, November 1997, New York University Law Review, “Bleeding Heart: Reflection on Using Law to Make Social Change,” pg. 7, http://law.ubalt.edu/law/downloads/law_downloads/Stoddard.pdf) [Dan Li]

Let me also suggest this: the Civil Rights Act of 1964 has had such a powerful cultural impact not just because of what it said, but also because of how it came into being. The Act was the product of a continuing passionate and informal national debate of at least a decade's duration (beginning, vaguely, with the Supreme Court's decision in Brown v. Board of Education invalidating the concept of "separate but equal" in the public schools) over the state of race relations in the United States. The debate took place every day and every night in millions of homes, schools, and workplaces. It is this debate--not the debate in the Congress--that really made the Act a reform capable of moral force. Through a continuing national conversation about race, ordinary citizens (especially white citizens) came to see the subject of race anew. The arena of change may also have influenced the scope and power of the result. Imagine that the new rules enacted by the Civil Rights Act of 1964 had, instead, emanated from a ruling of the U.S. Supreme Court. (Such a decision, even under the Warren Court, would have seemed unlikely, but not completely implausible. The Court could arguably have relied on a Thirteenth Amendment theory, because the Thirteenth Amendment, unlike the Fourteenth Amendment, is not limited in scope to state action, [FN19] or it could have turned alternatively to the principle relied on by the Court in Shelley v. Kraemer [FN20] to invalidate restrictive covenants in housing--the idea that the government must not be an accessory to private discriminatory schemes.) Imagine further no substantial difference between the provisions of the Civil Rights Act of 1964 as enacted and the holdings of one or several hypothetical decisions from the Supreme Court. Would American history have evolved in the same way? Would the difference in the forum of decision making have resulted in a different public reaction to the new rules of law? I think history would have been different. The new rules of law were widely disliked, especially by whites in the South, but the opponents of the Civil Rights Act of 1964 never rose in rebellion, either formal or informal, against enforcement of the statute. If the new rules had come down from on high from the Supreme Court, many Americans would have probably considered the change of law illegitimate, high-handed, and undemocratic--another act of arrogance by the nine philosopher-kings sitting on the Court. Because the change emanated from Congress, however, such sentiments of distrust (whether grounded in principle or in simple racism) never came to affect the legitimacy of this stunning change in American law and mores. The Civil Rights Act of 1964 came into being because a majority of the members of the national legislature believed it represented sound policy and would improve the life of the country's citizens as a whole; the ideas motivating the Act must therefore have validity behind them. In general, then, not only did the historical fact of the continuing national debate on race facilitate the public's acceptance of the Civil Rights Act of 1964, even in the South, but so did the additional (I believe crucial) fact that the change came through legislative consideration rather than judicial or administrative fiat--lending it "culture-shifting" as well as "rule-shifting" power. [FN21] The astonishing effectiveness of the Civil Rights Act of 1964--the breathtaking sweep of its cultural tailcoats--suggests that it should be a model for social change in other settings. It also  indicates that how change is made matters almost as much as what is, in the end, done.

Congress Solvency – Military
Congressional control of funds can reduce military presence 

Elsea Et al 8 (Legislative Attorneys, American Law Divison, Congressional Research Service,  “Congressional Authority to limit U.S. Military Operations in Iraq” PDF, updated February 27th, 2008, http://www.fas.org/sgp/crs/natsec/RL33837.pdf)
These examples reveal the approaches that Congress has employed to prohibit or restrict using military force.  They have ranged from the least comprehensive “none of the funds appropriated in this act may be used” to the most comprehensive “notwithstanding any other provision of law, no funds may be used.”  The phrase “none of the funds appropriated in this act” limits only funds appropriated and made available in the act that carries the restriction, but not funds, if any, that may be available pursuant to other appropriations acts or authorizing statutes.  To restrict funds appropriated and made available not only in the act that carries the restriction, but also pursuant to other appropriations acts, Congress has used the phrase “none of the funds appropriated in this act or any other act may be used.”  The most comprehensive restriction is “notwithstanding any other provision of law, no funds may be used.”  This language precludes using funds that have been appropriated in any appropriations acts as well as any funds that may be made available pursuant to any authorizing statutes including laws that authorize transfers of appropriated or nonappropriated funds.

War Powers Resolution gives Congress jurisdiction to change troop deployment 

Elsea Et al 8 (Legislative Attorneys, American Law Divison, Congressional Research Service,  “Congressional Authority to limit U.S. Military Operations in Iraq” PDF, updated February 27th, 2008, http://www.fas.org/sgp/crs/natsec/RL33837.pdf)

The consequences of a repeal of an authorization to use military force were arguably made more significant with the enactment of the War Powers Resolution (WPR).110  Enacted in 1973 over President Nixon’s veto, the WPR was an effort by Congress to reassert its role in matters of war — a role that many Members believed had been allowed to erode during the Korean and Vietnam conflicts.  Among other things, the WPR establishes a procedure by which Congress may (theoretically) compel the President to withdraw U.S. forces from foreign-based conflicts when a declaration of war or authorization to use military force has been terminated.  Specifically, WPR § 5(c) provides that at any time that United States Armed Forces are engaged in hostilities outside the territory of the United States, its possessions and territories without a declaration of war or specific statutory authorization, such forces shall be removed by the President if the Congress so directs by concurrent resolution. 

Congress key to Democracy in the instance of Military Reduction

Lobel 86 [Lobel, Jules, “COVERT WAR AND CONGRESSIONAL AUTHORITY: HIDDEN WAR AND FORGOTTEN POWER”, in University of Pennsylvania Law Review, from Lexis Nexis, 134 U. Pa. L. Rev. 1035] 
Supporters of executive power often argue that Congress's funding power adequately serves the need for democratic decisionmaking in the area of covert activities because the press and the public learn of covert operations when Congress debates whether to continue funding the operations. n201 This argument must fail -- only when Congress is involved in the decision of whether to launch these operations from the start is the democratic process truly served. The Framers provided a constitutional framework that requires Congress to initiate hostilites, not simply act to override unilateral executive action through the use of the funding power. n202 Once hostilities are initiated, thousands of lives may be lost and millions of dollars of economic damage may be incurred  [*1080]  before Congress decides to cut off funds, which is precisely what the constitutional requirement of congressional approval prior to initiation of warfare was designed to prevent. Moreover, warfare, particularly secret warfare, is difficult to end once initiated. n203Thus, even though the legitimacy of the covert action may become a matter of public debate when funding decisions are made, therefore seeming to satisfy the concern that these decisions be subject to the democratic decisonmaking process, as a practical matter it may be very hard for Congress to end them. n204 Finally, the use of congressional funding power as an oversight mechanism undercuts the secrecy rational that is used to support the argument for executive control in this area. Since it is conceded that these types of operations will eventually become public anyway, there seems to be no logical reason for not allowing Congress to make the initial decision, thereby truly serving the interests of democratic decisionmaking.

Congress Solvency – Military

Congress has the power to Reduce Military Presence

Brownell 1 [Brownell II, Roy E., an attorney at the Washington, D.C. law firm of Muldoon Murphy & Faucette LLP and a member of the Maryland and District of Columbia Bars, “THE CONSTITUTIONAL STATUS OF THE PRESIDENT'S IMPOUNDMENT OF NATIONAL SECURITY FUNDS”, in the Seton Hall Constitutional Law Journal, from Lexis Nexis, 12 Seton Hall Const. L.J. 1]  

Opponents of National Security Impoundment could also counter that the Constitution authorizes Congress to set the rules for the military and to provide for the armed forces. n503 Article I, section 14 of the Constitution provides that Congress has the power to "make Rules for the Government and Regulation of the land and naval Forces." n504 In addition, the Constitution confers upon Congress the power to "provide for the common Defence," n505 to "raise and support Armies," n506 and to "provide and maintain a Navy." n507
Congress empirically solves

Blumoff 91 [Theodore Y., Professor of Law, Walter F. George School of Law, Mercer University, “Judicial Review, Foreign Affairs and Legislative Standing”, in Georgia Law Review, from Lexis Nexis, 25 Ga. L. Rev. 227]

One time-worn response to this entreaty is that when the courts refuse to adjudicate foreign policy disputes, political tensions increase and power goes to the entity which grabs it, usually the President. n568 That political tension increases is an intended fact of political life. When Madison wrote that the branches were to exercise a "partial agency" in one another's powers, a power-sharing scheme that reflected an effort to erect something more than  [*352]  "parchment barriers against the encroaching spirit of power," n569 he had in mind the very sort of tension some now eschew as dangerous. n570 The very division of foreign relations powers, however, reflects the textbound value of tension Madison spoke about, and that has until now served as a fairly effective, nonjudicial source of checks and balances. n571
The issue of accountability is more complex, but, at least in the area of foreign relations, deliberation on that issue should begin with the political branches. n572 Surveying the variety of approaches  [*353]  that courts have taken to "inherent presidential power," Professor Chemerinsky quickly and justifiably reduces the useful techniques for maintaining presidential accountability to two. n573 One, which we can call the "Court" or "usurpation" framework, is court-centered. It requires Doernberg-type open access and a determination whether the President is usurping authority that belongs to another branch; the model for this approach is arguably United States v. Nixon. n574 The second or "legislative" approach places primary responsibility on Congress: the President's inherent authority is unhindered so long as Congress does not prohibit presidential conduct. Goldwater is precedent for this view. n575 According to Chemerinsky, this second framework for accountability rests on the belief that separation of powers is an unprincipled political concern and that each branch is capable of caring for itself. n576 Chemerinsky favors option one because, in his view, it maximizes both accountability and flexibility. Option two, he argues, suffers at least three difficulties: it rests on erroneous assumptions that congressional silence following presidential action constitutes tacit approval of that action; that the failure of Congress to respond, a function of a number of forces which need have little to do with approval, fosters executive unaccountability; and that such congressional inaction has led to a "massive, unwarranted shift in power to the President." n577 I respond to these approaches seriatim, then address the central premises of the frameworks.

Congressional silence generally denotes nothing more than silence; its meaning is almost always obscure. But it is a mistake to assume that Congress is not capable of preserving its prerogatives simply because the collective will of the legislature is often hard to assess or express. Vietnam ended when Congress refused finally to fund it. More recently, Congress repeatedly restricted the President's options in Central America through the Boland amendments. n578  [*354]  That President Reagan's men sought to circumvent Congress' will is not a cause for engaging the courts in foreign policy, other than to oversee prosecutions. And the legislative silence that initially accompanied President Bush's threat to engage in offensive action despite congressional inaction was palpable.

Congressional Action key to Credibility

Linn 00 [Alexander C., “INTERNATIONAL SECURITY AND THE WAR POWERS RESOLUTION”, in William & Mary Bill of Rights Journal, from Lexis Nexis  8 Wm. & Mary Bill of Rts. J. 725]  

The first assumption of realism is that states, rather than international organizations, are the central units of international politics; international organizations "merely reflect the interests of their member states." n117 This has implications for war powers jurisprudence. If states are the central units of international politics, even in multilateral military action, then it is imperative that the international actors (states) enhance their credibility with their allies and adversaries; otherwise, neither will believe them. As one scholar notes, "Credibility is the currency of diplomacy." n118 Consequently, this creates a security rationale to include Congress in decisions to engage in multilateral deployments, because a Congress that challenges an executive deployment made without congressional approval will reduce U.S. credibility in the international community. n119
The second assumption of realism is that states pursue their national interests in an international political system that is anarchic. n120 It is important to note that this does not mean the international system is in chaos. n121 States are inclined towards peaceful cooperation when it is in their interest to do so. There is no authority above states, however, to prevent a state from invoking force when it discerns force to be an effective means of achieving its national interests. n122 This proposition has  [*755]  implications for war powers jurisprudence. Congress is better suited to assess multilateral deployments as a means to achieve national interests in an anarchical political system. n123 Congressional actors have an interest in being responsive to their electors that transcends presidential accountability. n124 In addition, if significant military action is within U.S. interests, then major military deployments should preserve an enhanced role for Congress because a "national interest," by definition, must be derived from the will of the Congress, and a priori, from the will of the governed.

Congress Solvency – Nuclear Weapons

Congress is critical to effective nonproliferation and nuclear weapons policy

Tauscher 2 [Ellen, Congresswoman (D-CA) House Committee on Armed Services, “Time to Act: A Review of Legislation to Prevent the Proliferation of Nuclear Weapons” Seton Hall Legislative Journal 26 Seton Hall Legis. J. 325, Lexis]

While the news media and television's "talking heads" may portray America's security policies as defined primarily by the White House and Pentagon, Congressional action significantly shapes these  [*326]  policies. n1 Much of what is widely known about Congress' work on national security comes out in debates on the military's budget, the size and state of the military, or controversial programs like the national missile defense shield. n2 However, work on an equally significant component of national security often goes largely unnoticed - efforts to stem the threat of proliferation of nuclear, chemical and biological weapons from the former Soviet states. n3 Unsecured nuclear material is a bigger threat to our national security today than it has ever been. n4 The need to increase current U.S. nonproliferation efforts is underscored by a recent report by the National Intelligence Council, an analytical group that reports to the CIA Director. n5 The unclassified intelligence report to Congress says that Russia's nuclear material is vulnerable to terrorist and internal theft and confirms what many nonproliferation experts have long feared - that "weapons-grade and  [*327]  weapons-usable nuclear materials have been stolen from some Russian institutes." n6 Last summer, the Non-Proliferation Project of the Carnegie Endowment for International Peace released a landmark report, Russia's Nuclear and Missile Complex: The Human Factor in Proliferation, that provided the first-ever detailed statistical look inside the Russian military complex, based on surveys conducted in five Russian nuclear cities and three missile enterprises. n7 The results were terrifying. The study pointed to the increasing risk that Russian nuclear and missile experts - pampered during the Soviet era and now living in depressed economic conditions - may sell their knowledge or military equipment and demonstrated their willingness to work in the military enterprises of proliferant states. n8 The report's findings are terrifying: More than 62 percent of employees earn less than $ 50 per month; 58 percent of experts are forced to take second jobs to earn money; 14 percent of experts would like to work outside of Russia; and 6 percent express interest in moving "any place at all." n9 Other groups have also taken an active role in nuclear nonproliferation. I am working with the Vietnam Veterans of America Foundation's Nuclear Threat Reduction Campaign, which is pursuing pragmatic and effective steps to reduce the very serious threats associated with nuclear and biological weapons. n10 Additionally, the Nuclear Threat Initiative was established by CNN founder Ted Turner and former Senator Sam Nunn to reduce the risk and prevent the spread of weapons of mass destruction. n11 Given the dismal Russian financial picture and the ever-changing world we live in, these groups recognize that Congress has a limited but  [*328]  critical opportunity to secure nuclear material in Russia. n12 As the Ranking Member of the House Armed Services Committee panel that oversees the National Nuclear Security Administration, ensuring the safety and reliability of the United States' nuclear stockpile without live testing and preventing the proliferation of weapons from the former Soviet states are issues to which I devote significant time in Congress.
A2: Congress Bad 

Sole executive control is bad – Congress still has a role to play in force deployment

Linn 00 [Alexander C., “INTERNATIONAL SECURITY AND THE WAR POWERS RESOLUTION”, in William & Mary Bill of Rights Journal, from Lexis Nexis  8 Wm. & Mary Bill of Rts. J. 725]  

Both the executive and legislative branches have a constitutional role to play in the use of force, but the legislative branch has primacy in committing forces to hostile theatres. History reveals, however, a shift in the war power from the legislative to the  [*727]  executive branch. Executive authority in Vietnam revealed a strong need for Congress to check executive power. An amended view of war powers and the Resolution should now be constructed to meet the modern parameters of international politics. A small subset of Congress should have the ability to play an influential role in executive troop commitments in a way that does not unconstitutionally impair the President's ability to commit U.S. forces quickly to multilateral operations.

Congress – Links to Politics

Congress inefficient and politically unpopular

Heder 10 [Adam, J.D., magna cum laude, J. Reuben Clark Law School, Brigham Young University, “THE POWER TO END WAR: THE EXTENT AND LIMITS OF CONGRESSIONAL POWER”, St. Mary's Law Journal, from Lexis Nexis, 41 St. Mary's L. J. 445

Congress can end a war, therefore, through use of the appro-priation power or by dissolving the army. n21 However, Congress  [*452]  routinely shirks the exercise of its appropriation power, likely for political purposes. Few members of Congress would want to cut funding for a war effort, which could endanger the lives of their soldier constituents and lead many to label the legislators as defeatists. n22 This was no more evident than in the later stages of the Vietnam War. Disapproving of the war effort generally, and of the President's handling of it more specifically, Congress repealed the Gulf of Tonkin Resolution, which had been its initial authorization for war. n23 Nevertheless, Congress could not muster the political will to cut appropriations for the war effort until years later. n24 A more recent example occurred in May 2009, when Congress approved funding bills for President Obama's proposed troop buildup in Afghanistan, even while some members of Congress expressed doubts that the plan would work. n25 In a stark illustration of Congress's unwillingness to flex its appropriation-power muscles, House Appropriations Committee Chairman David Obey stated, "I frankly have very little faith that it will work;" he nonetheless voted for the appropriations bill. n26
Moreover, Congress's appropriation power may not be an altogether effective or efficient tool with which to limit or end a war. Professor Louis Fisher strenuously makes this point. He points out that, despite Congress's best efforts to ensure otherwise, the Reagan Administration secured financing for the Nicaraguan Contras for many years before it finally was forced to stop. n27  [*453]  Congress not only denied the President any appropriations for the operations, but also held hearings to ensure the President was not securing funding from other sources. n28 While arguing that the President's arguments and actions were unconstitutional, Fisher points out that the Administration was able to accomplish its goals for some time even in the absence of properly appropriated funds. n29 Indeed, he points out in a later article that at any given time a President has "billions of dollars in previously appropriated funds" and always can reallocate money from other accounts to achieve his purposes. n30 Assuming the President and Congress disagree about how and whether a war ought to be concluded, Congress's appropriation power is not always an effective limit on the President's powers. n31
As noted, Congress also could exercise its constitutional power to dissolve the armed forces under the rationale that the power to raise an army includes the subordinate power of dissolving an army. n32 However, given the dominant political role of both the United States and its armed forces throughout the world, this exercise would be even more impractical and politically unpopular than cutting off funds.

Being averse to such negative political consequences, Congress would prefer to claim a more robust authority to end a war - one  [*454]  that would not necessarily require the use of the appropriation power. Instead of cutting funds and being forced to bear responsibility for the outcome of the war, Congress would rather shift responsibility to the President. It could do this by somehow requiring the President to make the costly decisions while allowing itself to tell the public that it is doing all it can to end the war. Congress sought to do exactly this in 2007, when it confronted President Bush on Iraq. n33 Instead of cutting off funds for Iraq or dissolving the army, Congress attempted to pass a bill that would have limited troop numbers in Iraq while redefining the mission to one that was essentially nonmilitary. n34 It would have effectively tied appropriations to Congress's specific conditions, namely that the mission in Iraq be radically altered. n35 At one point, Congress even considered repealing its initial 2002 authorization of the Iraq War and replacing it with a more limited one. n36 Thus, Congress sought to limit the war through means other than the mere use of its appropriation power - means that likely would not suffer the practical and political consequences of a denial of funds.

The plain text of the Constitution gives Congress the absolute right to deny all funds for a war as well as the right to create and dissolve armies. n37 Nobody seriously questions this. The more important question is whether Congress has the implied constitu-tional authority to limit or end a war through means other than those explicitly enumerated in the Constitution. Thus, if Congress attempts to statutorily limit the war effort as it did in 2007, whether the President would be constitutionally required to obey such a statute remains unanswered.

Congress Unpopular, Hurts President’s Political Capital

Heder 10 [Adam, J.D., magna cum laude, J. Reuben Clark Law School, Brigham Young University, “THE POWER TO END WAR: THE EXTENT AND LIMITS OF CONGRESSIONAL POWER”, St. Mary's Law Journal, from Lexis Nexis, 41 St. Mary's L. J. 445

Given the dire political consequences of exercising the appropriation power, Congress will not be apt to use it. Allowing Congress to simply end the war by repealing authorization of it would allow Congress to have its cake - giving the war-weary public what it wants by ending the war - and eat it too - not having to make the politically unpopular decision to cut funding for the troops. Such a scheme would leave only the President with the politically costly decisions and accord Congress an elevated role in war planning. Such a result seems absurd and inconsistent with both the Constitution's delegation of the Commander in Chief powers to the President and the structure of the Constitution, which conceives of a power-sharing regime between Congress and the President. n93 Moreover, the Treaty Clause, as outlined above, establishes a structure in which the two branches must work out a solution politically. Some unilateral implied constitutional right for Congress to deauthorize a war, therefore, would violate  [*467]  structural constitutional principles on multiple fronts.

Congressional Action Politically Unpopular

Heder 10 [Adam, J.D., magna cum laude, J. Reuben Clark Law School, Brigham Young University, “THE POWER TO END WAR: THE EXTENT AND LIMITS OF CONGRESSIONAL POWER”, St. Mary's Law Journal, from Lexis Nexis, 41 St. Mary's L. J. 445

Textual, historical, and structural considerations suggest Congress ought not have any powers to terminate a war above and beyond what the Constitution explicitly grants. The concern with this is that the President, in the absence of any more robust powers for Congress, could be too powerful in wartime. Having declared or authorized a war, Congress has no way of then ending a war that drags on too long, short of exercising its politically unpopular and impractical appropriation power. In other words, Congress's checks on the President's war powers are simply insufficient. Several factors, however, mitigate such concerns. As noted already, Congress can "undeclare" war for international law purposes, dissolve the army, and cut off funding for a war at any given time. These do not mark the extent of Congress's power. First, Congress may limit and define the scope of a war at its outset. The Supreme Court read this layer of meaning into the Declare War Clause in the landmark cases Little v. Barreme n94 and Bas v. Tingy. n95 These cases stand for the proposition that Congress may limit its initial authorization for war. n96 In Barreme, the Court held that, where Congress had authorized the interception of ships bound to French ports, the President could not construe such language to grant himself the added authority to intercept ships bound from French ports. n97 Additionally, in Tingy, the Court went to some effort to note Congress had authorized only a limited war against France, "confined in its nature and  [*468]  extent; being limited as to places, persons, and things." n98 Thus, consistent with the Declare War Clause, Congress may limit its initial authorization for war as a means of trying to control the Executive's administration of a war. n99 Not surprisingly, Congress rarely has opted to limit the scope of a war at its outset, recognizing both the complexities of wartime decisions and the favorability of a strong, unitary Executive in charge during wartime. n100 Nonetheless, Congress retains the power to limit its authorization of war.

Congress Bad – Presidential Power
Meernik 95

Congress, the President, and the Commitment of the U. S. Military Author(s): James Meernik Source: Legislative Studies Quarterly, Vol. 20, No. 3 (Aug., 1995), pp. 377-392 Published by: Comparative Legislative Research Center Stable URL: http://www.jstor.org/stable/440227 Accessed: 11/07/2010 14:58 //DoeS

While Congress may be hesitant to seriously challenge presidential control of U.S. military actions, it is quite willing to register loud complaints with the executive branch when conditions are ripe. When public support for presidential actions is low, public interest in international events is high; when the United States is involved in protracted and violent conflicts and when the government is divided, Congress is likely to attempt to pass legislation in response to large-scale U.S. military actions. Congressional criticism of presidents seems to be politically acceptable only when public opinion is on Congress's side or when the situations in which presidents involve the military are fraught with substantial risks, risks which ultimately are likely to lead to a loss of popular support for the presidents. Thus, congressional oversight of the commitment of U.S. troops appears to be heavily influenced by political calculations. While congressional responsiveness to public opinion may make for a more democratic foreign policy, it may ultimately make it more difficult for presidents to exercise national leadership. 

A2: Rollback

1.) Fiat Solves – its justified

a. Reciprocal – aff gets durable fiat means the neg should too 

b. Ground – ensures aff doesn’t lose on backlash and its key to neg ground

c. Education – avoids should/would debates and focuses on the merits of the plan

Elsea Et al 8 (Legislative Attorneys, American Law Divison, Congressional Research Service,  “Congressional Authority to limit U.S. Military Operations in Iraq” PDF, updated February 27th, 2008, http://www.fas.org/sgp/crs/natsec/RL33837.pdf)
Taken together, these cases suggest that a reviewing court would probably not interpret a repeal of prior military authorization as requiring the immediate withdrawal of U.S. forces from ongoing hostilities in Iraq.  Further, courts may be reluctant to assess whether specific military tactics or strategies pursued by the executive constitute an impermissible “escalation” of a conflict in the aftermath of such a repeal.109  Accordingly, it does not appear that the termination of direct authorization to use force, absent additional action such as the denial of appropriations or possibly the inclusion of an unambiguous deadline for troop withdrawal, would be interpreted by a reviewing court as constraining the executive’s ability to continue U.S. combat operations. 

Courts defer to Congressional policy making – Commerce Clause

Lazarus, law counsel, 06 (Simon Lazarus, Public Policy Counsel to the National Senior Citizens Law Center, and Senior Counsel, Fall 2006, “Federalism RIP? Did the Roberts Hearings Junk the Rehnquist Courts Federalism Revolution?” DePaul Law Review, Lexis) [Dan Li]
But in September 2005, during the Senate Judiciary Committee's hearings on Judge John Roberts' nomination for Chief Justice of the Supreme Court of the United States, the Committee broke Congress' decade-long silence. The coverage of the inquiry has been predominantly negative. The Judiciary Committee members have been derided as timid and inept in their questioning, while Roberts was criticized as evasive, avoiding any clear picture of what his approach to major issues would be - making him "too much of a mystery" to confirm. n10 In fact, on the record of the hearing and relevant Supreme Court decisions, such dismissive slaps are quite unwarranted, at least in this particular area of congressional domestic authority - "federalism."  [*3]  On this important set of issues, the Committee asked sophisticated, well-informed, and even probing questions. Four Democrats and, more surprisingly, three Republicans, including Chairman Arlen Specter, registered if not a full-fledged backlash, then at least an initial pushback, against the Rehnquist Court's federalism catechism and its "denigration" of congressional power and status vis-a-vis the judiciary. Roberts' responses were sometimes evasive and even misleading. But more frequently, he offered surprisingly elaborate views of the Rehnquist Court's federalism campaign - views that were, frequently, pointedly critical.  Specter and several of his colleagues branded the Rehnquist Court's federalism decisions a mere cover for the "usurpation" of congressional authority - "the hallmark agenda of the judicial activism of the Rehnquist Court." n11 Moving beyond rhetoric to legal argument, Specter specifically targeted the Court's abandonment of its long-standing principle that courts must uphold the constitutionality of federal laws as long as Congress could have had a "rational basis" for enacting them. n12  In response, the nominee effectively embraced the senators' critique, insofar as it concerned laws implementing the Commerce Clause. He asserted that the Court itself had recanted the confrontational approach proclaimed in Lopez a decade earlier, in its 2005 decision in Gonzales v. Raich, which held that federal drug laws preempted state laws legalizing medicinal marijuana. n13 Roberts emphasized that, Chief Justice Rehnquist's grandiose rhetoric notwithstanding, Raich meant that Lopez did not "junk" precedents extending back two hundred years, especially the late twentieth-century decisions validating massive expansions of federal domestic authority engineered by the New Deal of the 1930s, and myriad civil rights, health care, environmental, and other reform legislation of the 1960s, 70s, 80s, and 90s.  In lawyers' code, Roberts' gloss on Raich reinstates the deferential approach endorsed by Senator Specter; the Commerce Clause empowers Congress to legislate on any matter that it could rationally conclude might substantially affect the national economy. In effect, this interpretation relies almost totally on legislative politics to define the limits of the commerce power, and comes close to giving Congress a blank check and draining practical meaning from the concept of a  [*4]  federal government with judicially enforced "enumerated powers." This is precisely why conservative commentators complained so bitterly that Raich meant "the end of the federalism revolution." n14  Roberts' responses regarding the other planks in the Court's federalism platform - slashing Congress' authority to enforce equal protection and due process rights conferred by the Fourteenth Amendment, and disempowering private individuals and groups from enforcing federal statutory rights in court - were distinctly mixed. He was forthcoming in some respects, yet in others less so. Neither he nor the Court's decisions have, to date, abandoned these latter Rehnquist Court initiatives as a matter of current black letter law. These initiatives continue to threaten major twentieth-century reform laws, such as civil rights laws like the Americans with Disabilities Act (ADA), environmental laws, and Medicaid and other safety-net laws. However, as a matter of underlying principle, the Roberts-Raich 180-degree reversal on the Commerce Clause has knocked the logical pillars out from any claim that these doctrinal initiatives were inspired, or can be justified, by devotion to principles of "federalism." By reaffirming that commerce power-based laws must stand if "rational," Roberts and the Court have highlighted the inconsistency of - and left no apparent defense for - retaining different and radically more intrusive judicial scrutiny of legislation implementing the Fourteenth Amendment or other constitutional provisions. Of course, this does not necessarily mean that the Roberts Court will prefer logical consistency to promoting conservative policy goals, but only that it may find the latter course more awkward to rationalize. Perhaps the Court's critics, and especially the press, will see through conservatives' "federalism" rhetoric, and stop repeating it, to avoid giving further credit to the notion that their goal is neutral-principled restoration of some imagined Jeffersonian devolution. In fact, the selectivity with which federalism doctrines are invoked shows that the real agenda is simply to undermine particular laws like the Family and Medical Leave Act (FMLA) or the Age Discrimination in Employment Act (ADEA), that they disdain, but lack the necessary congressional or popular support to repeal.  Developments since Chief Justice Roberts' accession to the Court confirm the contradictory signals sent at his hearing. In 2006, the Court decided five important federalism cases, three in January and  [*5]  two in June during the last week of the term. n15 In the most noted of the three January decisions, Gonzales v. Oregon, observers emphasized the states' rights-oriented result (though liberal in policy terms), where a 6-3 majority denied the Attorney General the authority to preempt Oregon's assisted suicide law. But through the lens of the post-Lopez debate about federalism-based, constitutional, court-imposed limits on congressional authority, the key fact was that all nine justices acknowledged that the Commerce Clause empowered Congress to give the Attorney General that authority if it chooses. n16 No one contended, as Chief Justice Rehnquist said of secondary education in Lopez, that defining legitimate medical practice to include physician-assisted suicide was categorically reserved for exclusive state control.  The two other, less-noticed, January federalism decisions both involved the Rehnquist Court's expansion of state "sovereign immunity" to block suits against state-affiliated entities. n17 This thread of federalism doctrine affects congressional legislative authority pursuant to both the Commerce Clause and the Fourteenth Amendment, as well as other sources of congressional power. Consistent with the fleeting and ambiguous treatment of sovereign immunity in the Roberts and Alito hearings, the two decisions seemed to slow - but not necessarily reverse - its advance. In United States v. Georgia, Justice Scalia wrote, for a unanimous Court, an opinion that resoundingly affirmed congressional authority to empower citizens to sue states for violation of the ADA, or other laws enforcing the Fourteenth Amendment, insofar as such laws or lawsuits target conduct that "actually violates the Fourteenth Amendment" independent of the statute. n18 The decision - surprising for the tone and breadth of the Court's support, if not necessarily for the result - could revitalize judicial enforcement provisions of the ADA that had recently been considered on life support. Just how much revitalization may transpire is open to question, as Justice Scalia painstakingly distinguished other recent decisions in which he and other conservative justices had voted to extend state immunity. n19   [*6]  In Central Virginia Community College v. Katz, a 5-4 majority held that the Rehnquist Court's state "sovereign immunity" doctrine did not bar Congress from authorizing federal bankruptcy trustees to recover monies inappropriately transferred by bankrupt entities to state agencies. n20 As with United States v. Georgia, the future significance of the Katz holding is unclear. The new Chief Justice voted with the conservative minority to continue ratcheting up the scope of state sovereign immunity; that minority could well become a 5-4 majority, now that the apparently more assertive conservative Samuel Alito has replaced Justice O'Connor.  In the last week of the term, Alito joined Roberts, Scalia, and Thomas in hard-line opinions in two significant cases that shroud prospects for a quick or definitive abandonment of the Rehnquist Court's federalism doctrines. In Rapanos v. United States, two opinions  on a splintered Court seem to assure that a 5-4 majority exists for interpretative standards that preserve a comparatively flexible and broad view of federal power under the Clean Water Act (CWA), to regulate wetlands to prevent contamination of navigable waters. n21 But the conservative quartet signed onto an opinion by Justice Scalia, in which he adopted precisely the sort of rigid, categorical restriction on federal regulatory authority that six justices had rejected a year earlier in Gonzales v. Raich, when the regulation of marijuana was at stake. n22 Particularly noteworthy was the fact that Chief Justice Roberts joined this opinion, which did not reflect the brand of deference to the legislative and executive branches he endorsed in his confirmation hearing regarding Commerce Clause legislation and, specifically, environmental legislation. n23  In Arlington Central School District Board of Education v. Murphy, also decided in the final week of the term, Justice Alito wrote the  [*7]  opinion of the Court, which Roberts, Scalia, Thomas, and Kennedy joined. The case concerned the relatively narrow and specific question of whether plaintiffs prevailing in actions to enforce the Individuals with Disabilities in Education Act (IDEA) are entitled to reimbursement for consultant's services as part of the attorney's fees award mandated by the Act. However, in ruling that such services are not covered by the Act, Justice Alito went out of his way to tighten the Rehnquist Court's doctrine that conditions incident to the receipt of federal grant funds must be spelled out in the text of the particular statute in question to be enforceable in court. n24 Alito's opinion could herald a broad new level of threat to the ability of beneficiaries of federal safety-net programs to vindicate federal guarantees.  In any event, the results of Chief Justice Roberts' first term reinforce the impression left by his confirmation testimony that Rehnquist-style federalism will continue to be in play under the new regime. Exactly how it will play out and where it will lead is uncertain. The accession of Justice Alito deepens that uncertainty. It is not entirely clear whether he will go along with Chief Justice Roberts' brusque refusal to read Lopez as the start of an anti-New Deal counterrevolution. Ten years ago, on the Third Circuit, Alito wrote a dissent reaching precisely the opposite conclusion, when he ruled that the federal ban on possession of machine guns exceeded Lopez-inspired strictures on Congress' Commerce Clause authority. n25 Further, in his January 2006 confirmation hearing, Alito declined numerous opportunities to acknowledge - as Roberts had - that his radical interpretation had been definitively sidelined by Raich. However, at least with respect to Commerce Clause jurisprudence, Alito's impact will probably be limited. Only three members of the original Federalism Five (Rehnquist, O'Connor, and Thomas) kept the faith to dissent in Raich, two of whom, of course, are no longer on the Court. So, barring a brazen volte-face by Roberts, and Scalia as well, the Raich volte-face on Congress' Commerce Clause authority will stand for the foreseeable future. It is, of course, possible that Scalia's plurality opinion in Rapanos v. United States limiting the scope of the Clean Water Act, in which Roberts somewhat cryptically concurred, could presage just such a reversal of direction. But Rapanos was a statutory interpretation  [*8]  case which implicated constitutional limits on Commerce Clause authority in an attenuated manner - if at all. It now seems unlikely, though not inconceivable, that more than three members of the current Court will take up the invitation, extended by Chief Justice Rehnquist in Lopez, to frontally challenge Congress' broad post-New Deal authority to implement the Commerce Clause.
***Congressional Power Net Benefit
Congressional Power 1NC

A) Obama has increased presidential powers - the congress needs to reassert its power as a check

Specter 9 [Arlen, The Need to Roll Back Presidential Power Grabs, May 14, Volume 56, Number 8 http://www.nybooks.com/articles/22656
These experiences have crystallized for me the need for Congress and the courts to reassert themselves in our system of checks and balances. The bills I have outlined are important steps in that process. Equally important is vigorous congressional oversight of the executive branch. This oversight must extend well beyond the problems of national security, especially as we cede more and more authority over our economy to government officials. As for curbing executive branch excesses from within, I hope President Obama lives up to his campaign promise of change. His recent signing statements have not been encouraging. Adding to the feeling of déjà vu is The Washington Post 's report that the new administration has reasserted the "state secrets" privilege to block lawsuits challenging controversial policies like warrantless wiretapping: "Obama has not only maintained the Bush administration approach, but [in one such case] the dispute has intensified." Government lawyers are now asserting that the US Circuit Court in San Francisco, which is hearing the case, lacks authority to compel disclosure of secret documents, and are "warning" that the government might "spirit away" the material before the court can release it to the litigants. I doubt that the Democratic majority, which was so eager to decry expansions of executive authority under President Bush, will still be as interested in the problem with a Democratic president in office. I will continue the fight whatever happens.
B) Executive/legislative power is zero-sum—increased executive power diminishes the power of Congress

Howell 03 (William, Asst Prof of Gov’t @ Harvard, Powers without Persuasion: The Politics of Direct Presidential Action, p. 101)

We repeatedly return to a basic theme about systems of governance defined by their separated powers: executive power is inversely proportional to legislative strength.  Presidential power expands at exactly the same times when, and precisely the same places that, congressional power weakens.  The occurrence is hardly coincidental.  Indeed, the forces operate in tandem, for it is the check each places on the other that defines the overall division of power.

C) Only a strong, active Congress can garner the public support essential for US global leadership

Zoellick 00 (Robert, Deputy Secretary of State, “Congress and the Making of US Foreign Policy,” Survival, Winter, p. 23)

Today, America's leaders must garner public support for a redirected US role in the world.  The task is not just to rise to an immediate challenge or counter a specific threat.  The US has a perpetual foreign-policy mission that must be exercised in many quarters of the globe, every day, in countless ways.  This mission necessitates the complex management of alliances and coalitions.  It requires overhauling old institutions to perform new tasks.  As part of a democracy and a republic, it is inevitable--indeed vital--that the US Congress be involved in deciding these questions of strategy, direction, commitment, and allocation of resources.  Without Congressional support, the Executive cannot sustain long-term policies.  Engagement of the Congress is also a key step in drawing in the public.

Congressional Power 1NC

D) US leadership prevents global nuclear war and is key to solving global problems – this turns the case

Zalmay Khalilzad, Consultant @ RAND, Spring 1995 (“Losing the Moment?” - The Washington Quarterly) p. lexis

Under the third option, the United States would seek to retain global leadership and to preclude the rise of a global rival or a return to multipolarity for the indefinite future.  On balance, this is the best long-term guiding principle and vision.  Such a vision is desirable not as an end in itself, but because a world in which the United States exercises leadership would have tremendous advantages.  First, the global environment would be more open and more receptive to American values -- democracy, free markets, and the rule of law.  Second, such a world would have a better chance of dealing cooperatively with the world's major problems, such as nuclear proliferation, threats of regional hegemony by renegade states, and low-level conflicts.  Finally, U.S. leadership would help preclude the rise of another hostile global rival, enabling the United States and the world to avoid another global cold or hot war and all the attendant dangers, including a global nuclear exchange.  U.S. leadership would therefore be more conducive to global stability than a bipolar or a multipolar balance of power system

Uniqueness – Prez Control Nukes Now

President controls nuclear policy now – Congressional action is needed to restore SOP
Cox 89 [Bartholmew, Legal Historian; A.B. 1959, Princeton University; M.A. 1962, Ph.D. 1967, George Washington University; J.D. 1976, George Washington University National Law Center “Raison dEtat and World Survival Who Constitutionally Makes Nuclear War” George Washington Law Review 57 Geo. Wash. L. Rev. 1614 Lexis]

For two hundred years, presidents have asserted unilateral power, in the sense of both formal authority and effective control, over the kinds of weapons used by the United States. This control now extends to the employment of nuclear weapons or, if need be, chemical warfare. This position cuts directly against the theory of the formal Constitution, as concludes Dr. Louis Fisher in Constitutional Conflicts between Congress and the President: The general drift of authority and responsibility to the President over the past two centuries is unmistakable. This trend by itself should not be cause for alarm. More threatening is executive activity cut loose from legislative moorings and constitutional restrictions -- presidential action no longer tethered by law. To remain consistent with the Constitution, executive authority and administrative discretion should be directed and channeled by legislative policy. As one commentator observes, we will never be able to define with any precision the meaning of executive and legislative, or show where one branch fades and begins to blend into another. Still, the general theory and practice of separated powers can be retained. No one doubts the difference between night and day, or between youth and old age, though we cannot say with certainty where one ends and the other begins. n7 In sum, accountability means that those who make important policy decisions have to answer in another place and give reasons for their action. n8 The theory of checks and balances as applied to these circumstances challenges Congress under the formal Constitution to take action if necessary to curb executive use of the prerogative of unilateral action. Who can enforce such a duty? Though it has become clear in recent years that the President qua President is amenable to judicial action, n9 Supreme Court justices are not able affirmatively to order Congress to fulfill a constitutional obligation. But "constitutional constraints on the conduct of foreign and defense policy" n10 do exist outside the judiciary. One such model, though not an "all purpose" one, n11 was the War Powers Resolution of 1973, n12 a congressional attempt to implement the intent of the Framers of the formal Constitution and to ensure  [*1617]  that "the collective judgment of both the Congress and the President" will apply to use of military force. n13 The idea that presidents and their experts uniquely have the expertise and perspective required to identify the national interest has been discredited by Vietnam, Watergate, and the Iran-Contra Affair. Congress recognized this in the Resolution, which reads in part: The constitutional powers of the President as Commander-in-Chief to introduce United States Armed Forces into hostilities, or into situations where imminent involvement in hostilities is clearly indicated by the circumstances, are exercised only pursuant to (1) a declaration of war, (2) specific statutory authorization, or (3) a national emergency created by attack upon the United States, its territories or possessions, or its armed forces. n14 

Uniqueness – Prez Power High

Obama has upheld Bush policies of unfettered executive power
Board of Legal Experts 2009 [July 16, Legal Experts Debate Congressional Authority Over Executive Power By Learned Foote- Talk Radio News Service http://talkradionews.com/2009/07/legal-experts-debate-congressional-authority-over-executive-power/

Legal experts, former politicians, and a member of the Obama administration discussed the balance of powers in the U.S. government in a panel hosted by the Constitution Project and the Project on Government Oversight. The conversation focused on the authority of Congress to obtain information from the executive branch in order to maintain oversight, an authority that some panelists argue has been compromised by the Bush and Obama administrations. “Congress has been dealt a pretty good hand by the Founding Fathers,” said Morton Rosenberg, a legal expert on the separation of powers in government. “But of late, it’s been playing its cards very badly.” Rosenberg said he was “concerned about the state of Congress’ ability to engage in effective oversight…to ensure that its will is carried out.” Former Congressman Mickey Edwards, a Republican from Oklahoma, emphasized that the American government puts power in the “hands of the people directly through their elected representatives.” He said that Congress has an “obligation” to exert authority over declarations of war, spending priorities, tax policy, and confirmations to the Supreme Court. “If the Congress does not do everything in its power to get the information it needs to act on behalf of the American people, it has abdicated its responsibility, and it has been guilty in my view of malfeasance.” Rosenberg described the mechanisms by which Congress exercises authority over the executive branch, including the threat of subpoena. He said that over the past decade, the efficacy of these mechanisms has declined, citing a case where the House of Representatives voted to hold two aides to George W. Bush, Harriet Miers and Josh Bolten in contempt. Rosenberg also criticized the Obama administration, which he said has “not evidenced any substantial change in the executive’s attitude toward Congressional access to information.” He mentioned that Obama has upheld the “controversial Bush II practice of pin-pointing provisions of law that he was signing into law as being unconstitutional or suspect, and he would decide whether or not…to obey them.”

Now Key

Congress needs to act now to restore SOP

Tomasovsky 9 [Gerald, Clarion Ledger “Ignore Obama’s Health Care Plan” 

http://www.clarionledger.com/apps/pbcs.dll/article?AID=/20090722/OPINION02/907220321
Recently on national television, the president more or less defiantly told our legislators in Congress that they should pass a bill and have it on his desk before they go on break in six weeks. This demand for urgency appears to be the same type of "emergency" that has led this nation into a federal deficit that tops $1 trillion. Someone please tell him that he is not a child, and his wants and our needs may not be the same. Despite the wants of President Barack Obama, we need to recognize that his proposal will destroy Medicare and Medicaid that currently serve millions of Americans. The health care system needs to be addressed, but the process should not be crammed down our throats in a power move just to make this president look good. Simply said, our members of Congress should demonstrate the separation of powers as our founders intended them to do. In addition, the funding for this proposal would be billions more added to this new national trillion-dollar-plus deficit. Where does this madness stop?

Obama is violating SOP now – Congressional action is key to right the balance
Morrissey, American conservative blogger and columnist, July 21, 2009
Ed, http://hotair.com/archives/2009/07/21/why-did-obama-meet-with-the-cbo/
 
In other words, the CBO exists for independence from the executive branch in fiscal matters. If Barack Obama needs clarification on CBO scoring, he should work through Congress to get it, rather than demand face time with the CBO director. Even more appropriately, the President should work through his own Office of Management and Budget (OMB) director for analysis of CBO scoring. In this case, Obama has Elmendorf’s immediate predecessor, Peter Orszag, as his OMB Director, who should be able to figure out a CBO analysis on his own and help Obama understand it and respond to it.   After this came to my attention, I contacted two sources in Washington and asked if presidents routinely conferred with the CBO on budget scoring. Both called this highly unusual and could not recall if or when it had been done in previous administrations. It treads on the entire process of legislative oversight and threatens the independence of the CBO from the administration, which is essential for Congress — if it’s interested in independent analysis.   At best, this looks like a move made out of ignorance of the constitutional checks and balances of the federal government. It appears more like an attempt to browbeat the CBO into more sympathetic scoring of presidential initiatives. Congress should act quickly and forcefully to remind Obama about the boundaries of his executive power
Now is Key
The time to act is now: unchecked presidential authority will soon become commonplace if there is no intervention. 

Shane 9 [Peter M. - Chair in Law at the Ohio State University’s Moritz College of Law, internationally recognized authority on constitutional and administrative law. May 2009, Excerpt from “Madison’s Nightmare: How Executive Power Threatens American Democracy,” http://www.press.uchicago.edu/Misc/Chicago/749396.html 

For the last quarter century, the checks and balances of American government have been increasingly battered by the merger of two powerful currents. One is the gathering concentration of power in the hands of the federal executive, a trend nurtured since the New Deal by Presidents both Democratic and Republican, although at different rates of acceleration. The second current has been the relentless campaign of the right wing of the Republican Party since 1981 to steer the capacities of our national government toward the fulfillment of a conservative social, economic, and foreign policy agenda. Together, the growing concentration of executive power and the campaign for partisan predominance have produced an era of aggressive presidentialism, a theory of government and a pattern of government practice that treat our Constitution as vesting in the President a fixed and expansive category of executive authority largely immune to legislative control or judicial review. This constitutional perfect storm has put the design of our democratic republic at risk, upending many of the norms and informal institutional practices that have helped to sustain the Madisonian checks and balances in our national government, at least since the end of World War II. The campaign for partisan predominance has sometimes entailed the assertion of congressional or judicial power in constitutionally dubious ways—most notably, the impeachment of President Clinton and the Supreme Court’s decision in Bush v. Gore. Its gravest implications for day-to-day governance, however, arise from the conjoining of partisanship with the attempted aggrandizement of presidential authority. In order to further its revolutionary policy ambitions, the Reagan Administration developed a more aggressive theory of presidential power than any prior Administration had propounded. In its hands, and during the Administrations of both Presidents Bush, presidentialism took unprecedented new forms, challenging historic conceptions of both legislative and judicial power. The ideological zeal with which these Presidents and their supporters pursued their constitutional vision fully exemplifies the spirit of partisan passion and narrow self-interest that Madison located at the heart of faction. This is not to let the Clinton Administration off the hook. Even as it disavowed aspects of right-wing constitutional interpretation, the Clinton Administration found some of its tenets congenial for accomplishing its own ends. U.S. participation in the spring 1999 NATO air campaign against Serbia was based on claims of presidential authority arguably more dubious than any since the end of the Vietnam War. After the Republicans took control of Congress in 1994, President Clinton likewise made claims for the presidential control of domestic regulatory policy making that were nearly unprecedented in substance and certainly unparalleled in volume—hoping, no doubt, to reassert his relevance on the national political stage. The Clinton-era developments illustrate one of the great dangers of presidentialism—its resistance to contraction. The usurpation of authority works as a one-way ratchet. Even if only some Presidents advance executive power unduly as a matter of partisan ideology, all Presidents, whenever their power is challenged, will be tempted to embrace their predecessors’ more audacious claims as sources of legal authority and strike out on their own. Unless somehow rebuked, the example of any President asserting authority without a genuine constitutional basis thus becomes historical precedent for the next President committed to the practice of presidentialism whether as a matter of ideological commitment or mere political calculation. As recent history has unfolded, it is the legal theorists working for our most recent Republican Administrations who have most vigorously championed presidentialism as an accurate reading of what our constitutional Framers historically intended. It is not. 
Link 2NC
Congress needs to reassert its power over nuclear weapon use
Cox 89 [Bartholmew, Legal Historian; A.B. 1959, Princeton University; M.A. 1962, Ph.D. 1967, George Washington University; J.D. 1976, George Washington University National Law Center “Raison dEtat and World Survival Who Constitutionally Makes Nuclear War” George Washington Law Review 57 Geo. Wash. L. Rev. 1614 Lexis]

The United States government has always been as strong as conditions required, as seen through the eyes of those who exercise effective control over societal decisions. Those who wield such control operate under the norms and within the institutions of the secret constitution. Dean Don K. Price has defined this constitution as "the fixed political customs that have developed without formal Constitutional amendment, but that have been authorized by statute or frozen, at least temporarily, in tradition." n6 The power of the secret constitution in operation is indispensable in analyzing the constitutional imperatives exercised by governmental officers over nuclear weapons. This Essay argues that decision-making in the context of the portentous problem of first use of these weapons should be collective rather than unitary. Its organizing principle is that Congress has a constitutional duty to ensure such control over nuclear weapons so that first use (and first strike) is proscribed. Congress should retrieve its delegated power over nuclear weaponry and should establish a "council of state" within the office of the presidency with which the President must consult  [*1616]  before making important decisions, including those involving nuclear warfare. The council would take a sober "first look" at proposed policies, even though the ultimate responsibility would be the President's.
Presidential/Congressional power is zero-sum

Columbus Dispatch 2/15/06 (lexis)

The Constitution empowers Congress to serve as a check on executive power. Over the years, as presidents strengthened their powers in matters of national security and foreign policy, legislative authority has waned.

Unilateral executive action regarding the war on terrorism renders the legislative branch constitutionally irrelevant

Financial Times 12/21/05 (lexis)
In declining to seek authority to do so from Congress, and ignoring the courts, the White House has made an extraordinary claim of executive prerogative. It appears to assert the unilateral right to alter the legislated balance between civil liberty and national security for the duration of a war on terror that could last for generations. If sustained, this would fundamentally alter the common understanding of the nature of the separation of powers in the US political system. The US has a system for authorising wiretapping, created by the Foreign Intelligence Surveillance Act of 1978 and modified by subsequent legislation. Normally, officials seek a warrant from a special court. However, in an emergency, the president is empowered to order wiretaps on his own authority, provided officials go to the court for retrospective sanction within 72 hours. This process does not appear onerous: requests for wiretaps are hardly ever refused. It ought not to cause delays and it should not jeopardise investigations, since the court meets in secret. Still, it is perfectly possible that the process needs amending in some way. Many such changes have been made by Congress since September 11, 2001. The crux of the matter is that the White House here saw fit to proceed without Congressional authorisation and with only the most limited consultation. This is not the first administration to assert sweeping commander-in-chief powers in time of war. But the claim cannot be allowed to stand, not least because this is a war, if it is one at all, of indefinite duration. The executive does need greater latitude in an age of terror. But it can only demand this on the basis that it will seek legislative authority for extra powers and will not abuse them. The problem with renewing the Patriot Act is that the administration has not vindicated the trust legislators placed in it. Mr Bush can hardly demand expansion of state powers as necessary in the war on terror, while reserving the right to operate beyond them. The Founding Fathers made Congress, not the Presidency, the first branch of government. It must reassert its sole right to frame the rules that govern the relationship between government and citizen or risk sliding into constitutional irrelevance. 

Link 2NC
The separation of powers is a zero-sum game—gains in power of one branch of government comes at the expense of another branch

Pritchard and Zywicki 99 (AC and Todd, Asst Prof of Law @ Univ. of Michigan + George Mason, January, 77 N.C.L. Rev. 537, lexis)

We agree that federalism and the other structural protections of the Constitution - such as the separation of powers and bicameralism - which fragment and decentralize power, are a necessary condition for liberty. 11 By forcing various government actors to struggle against one another for power, these structural protections raise the cost to government actors of misusing government power to either transfer wealth to special interests or to impose costs on society for their own benefit. When operating as the Framers intended, federalism and the separation of powers pit government actors in a zero-sum game, with the gains of one level or branch of government coming only at the expense of another level or branch. By pitting the states against the federal government and Congress against the President, the Constitution seeks to "contrive the interior structure of the government, as that its several constituent parts may, by their mutual relations, be the means of keeping each other in their proper places." 12 "Ambition," Madison wrote, was to "counteract ambition. The interest of the man must be connected with the constitutional rights of the place." 13

Hegemomy Ext
A strong and active Congress is key to securing lasting public support for US foreign policy

Frank and Weisband 79 (Thomas and Edward, Asst Profs @ Univ. of Michigan, Foreign Policy By Congress, p. )

Even in the White House and State Department, Congressional reassertion of its Constitutional role has increasingly been understood in terms of foreign policy benefits.  Much of this has to do with legitimation.  When Congress challenges the President, it focuses his attention on the task of convincing the public of "bringing the country along."  With disastrous consequences, American foreign policy has long been considered too complex an issue to take to the people.  The mere fact that Congress could not be taken for granted--in connection with the Panama agreements, SALT talks, Middle East policy, trade with the Soviet Union, human rights--has forced the White House repeatedly to make its case in public.  In most instances, Congress and the public eventually came to agree with the Administration.  In some cases, the Administration compromised.  Either way, the result was a policy legitimized by manifest endorsement of Congress, which is a far more sensitive seismometer of public feeling that the Presidency.  As such, it was more likely to succeed than a Presidential fiat.

Weak Congressional power undermines effective US foreign policy—no public accountability, failed interventionism, foreign policy incoherence, “capture” by foreign governments

Paul 98 (Joel, Professor, University of Connecticut School of Law, July, 86 Calif. L. Rev. 671, lexis)

The Constitution "diffuses power...to secure liberty." n27 Constitutional checks and balances create resistance to the exercise of power. n28  So long as constitutional authority over foreign affairs remained divided between the executive and Congress, neither branch was able to commit the nation abroad without a popular consensus. n29 These institutional obstacles are not merely quaint vestiges of an earlier era of relative isolationism. They serve the normative value of discouraging foreign adventures to which the nation is not fully committed. The discourse of executive expediency undermined this constitutional structure. n30 Specifically, the expansion of executive power allowed Congress to avoid public accountability for U.S. foreign policy, facilitated more frequent foreign interventions, undermined the coherence of our foreign policy, and exposed foreign policy-making to "capture" by foreign governments.

Hegemony Ext

Congressional efforts to stop presidential military commitments preserve US credibility 

Kim R. Holmes, Ph.D., Vice President and Director of Foreign Policy and Defense Studies, Heritage Foundation Reports  6/9/95 

Thirdly, House and Senate Republicans are trying to prevent some of the worst foreign policy mistakes of the Clinton Administration from repeating themselves. This, too, has nothing to do with promoting isolationism but everything to do with trying to preserve U.S. credibility abroad. The desire to curb U.S. participation in U.N. peacekeeping operations flows directly from congressional dissatisfaction with the Clinton Administration's inept handling of the operation in Somalia. This failure and the flip-flops in Bosnia, Haiti, and elsewhere, have embarrassed the U.S. and cast doubt on America's credibility as a world leader. Preventing a recurrence of such mistakes would go a long way toward restoring some of the credibility lost during the Clinton presidency. 

Empirically a congressional role in US in foreign policy preserves US leadership  
Robert A. Pastor, professor of political science at Emory University and director of the Latin American and Caribbean Program at Emory's Carter Center [The Washington Quarterly], 1991 

The third concern raised by Friedberg is congressional "micromanagement," particularly of defense policy. As Louis Fisher has written, that is "a relatively new word to express a very old complaint: intervention by Congress in administrative details." n18 Although the growth of congressional staff has been criticized as the source of the problem, in fact, their numbers have hardly kept pace with the increasing complexity of the issues facing the federal government and the rise in the numbers of executive branch officials and consultants. The relationship between the two branches has not changed significantly since the Constitution was ratified. He continues… In the nineteenth century, when de Tocqueville wrote his treatise, the ability of a leader to deploy troops quickly and in secrecy was considered essential to a successful foreign policy. In a world in which the quick dispatch of troops may be a costly temptation, the restraint offered by Congress may be an asset, although no president will ever view it as such. As secret protocols have become an embarrassment at home and abroad. Congress's mission to compel the executive to defend its actions publicly may give the U.S. system an advantage over closed systems. Indeed, the openness of the U.S. political system combined with the growing importance of the media have given U.S policymakers experience that other diplomats and government officials do not have. The system also confers another special advantage on the United States. More than 20 years ago, Kenneth Waltz observed that the fragmentation of power and responsibility in the U.S. political system encouraged "competititive political habits and in the twentieth century [this has] more often than not produced governments of innovative zeal and vigorous leadership." n21 The Bush administration's lobbying success at the United Nations on the Persian Gulf crisis was partly due to skills acquired in a democratic system.

Free Trade 2NC
Only a strong Congress empowers the executive to demand trade concessions key to global free trade

Pastor 91 (Robert, Prof of Poly Sci @ Emory, Wash Quarterly, Autumn, lexis)

This idea, of course, runs counter to the theory that a decline of U.S. hegemonic leadership bodies ill for a freer world economy. In fact, Congress is quicker to adapt to the implications of the decline of U.S. global economic power than the executive branch and has imposed on a recalcitrant executive a strategy that could conceivably reverse the decline and maintain the open world economy. The president continues to request foreign aid in a manner that implies he has not understood that the United States is no longer a surplus nation, and the aid it gives abroad, in effect, represents additional debt owed to the Japanese. Executive trade negotiators are also inclined to play the traditional postwar role of world leader and make concessions rather than insist on them from others. In the early postwar period, the United States needed to play the Kindlebergian role of hegemonic leader, making concessions and giving aid to open the world economy. Today, to keep the world economy open, the United States needs to play rougher, demanding more trade concessions, encouraging others to contribute aid. Ironically, the less flexibility the president has -- or appears to have -- the more leverage he has in international negotiatons. n22 Congress makes this possible. 

Global trade prevents nuclear conflict

Copley News Service 12/1/99 (lexis)
Activists protesting the World Trade Organization's meeting in Seattle apparently have forgotten that threat. The truth is that nations join together in groups like the WTO not just to further their own prosperity, but also to forestall conflict with other nations. In a way, our planet has traded in the threat of a worldwide nuclear war for the benefit of cooperative global economics.  Some Seattle protesters clearly fancy themselves to be in the mold of nuclear disarmament or anti-Vietnam War protesters of decades past. But they're not. They're special-interest activists, whether the cause is environmental, labor or paranoia about global government. Actually, most of the demonstrators in Seattle are very much unlike yesterday's peace activists, such as Beatle John Lennon or philosopher Bertrand Russell, the father of the nuclear disarmament movement, both of whom urged people and nations to work together rather than strive against each other. These and other war protesters would probably approve of 135 WTO nations sitting down peacefully to discuss economic issues that in the past might have been settled by bullets and bombs. As long as nations are trading peacefully, and their economies are built on exports to other countries, they have a major disincentive to wage war. That's why bringing China, a budding superpower, into the WTO is so important. As exports to the United States and the rest of the world feed Chinese prosperity, and that prosperity increases demand for the goods we produce, the threat of hostility diminishes. Many anti-trade protesters in Seattle claim that only multinational corporations benefit from global trade, and that it's the everyday wage earners who get hurt. That's just plain wrong. First of all, it's not the military-industrial complex benefiting. It's U.S. companies that make high-tech goods. And those companies provide a growing number of jobs for Americans. In San Diego, many people have good jobs at Qualcomm, Solar Turbines and other companies for whom overseas markets are essential. In Seattle, many of the 100,000 people who work at Boeing would lose their livelihoods without world trade. Foreign trade today accounts for 30 percent of our gross domestic product. That's a lot of jobs for everyday workers. Growing global prosperity has helped counter the specter of nuclear winter. Nations of the world are learning to live and work together, like the singers of anti-war songs once imagined. Those who care about world peace shouldn't be protesting world trade. They should be celebrating it.

Free Trade Ext
A powerful Congress is the only way to pressure the executive to negotiate global free trade

Pastor 91 (Robert, Prof of Poly Sci @ Emory, Wash Quarterly, Autumn, lexis)

More often than not, the U.S. threat helps Japan to make the hard choice in favor of an open trading economy. This means that a congressional threat provides the State Department with additional leverage in its negotiations, and if it uses it well, the process works, the world economy opens, and there is no need for Congress to transform a signal into a policy, a resolution into law. The signaling process therefore strengthens the executive's negotiating hand, and congressional leverage helps to expand global markets. Those who cried doom -- that the United States was going protectionist and the world trading system was closing -- have repeatedly been proven wrong. n14 In the 1980s, when the U.S. trade deficit began to grow, Congress deflected protectionist pressures by compelling the executive branch to use the leverage of the U.S. market. That was the intent of Section 301 of the 1988 Omnibus Trade Act, which threatened closure of the U.S. market if target countries did not reduce their own trade barriers. Up to now, the system has worked; the president and U.S. trading partners have responded sufficiently to keep the international trade regime opening or at least not closing. There are also signs that Section 301 is achieving its purpose. n15 Those who think that Congress has been protectionist and the president has been for free trade have failed to realize that the public clashes concealed a more subtle -- and more important -- interaction between these two branches. Since 1934, although individual congressman have introduced thousands of protectionist bills, none of these has become law. Congress has passed and the president has signed numerous trade laws, and all have aimed to reduce trade barriers. Both branches share U.S. trade goals, which combine a demand for fairness for domestic manufacturers and labor and a freer world economy. Congress has tended to show more concern about the first goal while encouraging the president to do more about the second. Although it sometimes appears to be undermining the president, Congress's insistence that the United States should close its market if its trading partners do not open theirs strengthens his ability to negotiate an open world trading system. And those who argue that this strategy can no longer succeed because of the relative decline of U.S. economic power miss the more important point, which is that Europe and Japan remain much more dependent on the U.S. market than the United States is on theirs. Paradoxically, the more the United States declines, the more leverage it has. 

Congressional dominance is key to providing the executive the negotiating leverage to secure global free trade

Paarlberg 95 (Robert, Prof of Poly Sci @ Wellesley College + associate @ Center of International Affairs--Harvard,  Leadership Abroad Begins at Home: US Foreign Economic Policy after the Cold War, p. 36)

Congressional dominance in trade policy is also said to give more negotiating leverage to executive branch officials because they can point to the greater harm that Congress might do if maximum concessions are not made to U.S. negotiators.  No doubt this stance at times provides a tactical advantage in extracting concessions, but it is not well adapted to undertaking clear and consistent executive branch initiatives, which are often the key to successful outward-first leadership.

Terrorism
--The war on terrorism is doomed to fail absent Congressional leadership and exercises of authority

Financial Times 2/13/06 (lexis)

President George W. Bush's description of a terrorist plot for a September 11-style attack on Los Angeles came at just the moment that Congress was flexing its muscles over what many constitutional lawyers claim is illegal wiretapping by his administration. This might be a coincidence; it might be cynical politics. Either way, the revelations should not deter Congress from asserting its authority and that of the courts on the wiretap issue and the broader conduct of the war on terror.  The existence of the plot Mr Bush described is not new. Mr Bush mentioned it in a speech last October. The plot was rolled up in early 2002; its instigators are in custody. Most of the terror plots that have come to light since 2002 have been less sophisticated and more local in scale. Al-Qaeda's ability to organise elaborate terror attacks appears to have been at least partly degraded by US pursuit. Nonetheless, the details of how a global network of terrorists put together the Los Angeles plot are of more than historic interest. They remind Americans that the threat they face is real. Al-Qaeda has not been finally defeated and it has spawned a new generation of self-starter terror groups. The US cannot afford to let its guard down. This struggle could last for a generation. However, it is precisely because the war on terror could last for a generation that it needs to be put on a sound political and constitutional footing. This means support from both parties and an equal partnership between each branch of government. This is what is at stake in the wiretap controversy. No sensible observer disputes the need to monitor suspected terrorists' communications to guard against future plots. The question is, who should authorise such activities? The US has a system for approving wiretaps set up by an act of Congress. The designated court meets in secret and, in an emergency, can issue warrants retrospectively. This system may need updating better to deal with new terrorist threats. But if so the administration could ask Congress to amend it. Bypassing it entirely violates the basic principle of the separation of powers. A war on terror that lasts for a generation cannot be built simply on an extremely expansive claim of executive prerogative. It needs to rest on the expressed consent of all three branches of government. Bush loyalists tempted to give the White House a free pass should remember that the next president could be Hillary Clinton. Some Republican members of Congress, in particular Arlen Specter, chairman of the Senate Judiciary Committee, have shown courage in calling the White House to account on wiretapping. Their continued leadership is essential: this should not be a party political issue. As Mr Specter says, if the White House believes warrantless wiretapping is constitutional it should establish this in the courts. If it does not, Congress may have to compel it to.

--An effective war on terrorism is essential for human survival

Jerusalem Post 5/12/04 (lexis)
In the first case, he maintained that submission only serves to encourage terrorists and their leaders and boost their motivation, while survival would depend on nations taking all necessary steps to reduce the risks, including international intelligence cooperation. "Dealing with terrorism requires a broad range of responses, starting with clear and coherent policies. It is necessary to have quality intelligence, as well as law enforcement, the military, and the means to counter technological and cyber-terrorism," said Alexander. "We also need an educational response because the children of today will be the terrorists of tomorrow. Unless we can defuse the extremist ideological and theological elements and their propaganda, the measures won't work. "We have to deal with the root causes and try to improve economic and social conditions - a sort of global Marshall plan - but first it is necessary to deal with the terror leadership. "To this end some innocent civilians might be harmed but, make no mistake, this is war and to fight it nations have to pool their resources. No nation can deal with the problem unilaterally. "In the past, terrorism was regarded as a tactical rather than a strategic threat but it has become a permanent fixture and a challenge to the strategic interests of nations. "In fact," said Alexander, "it represents the most threatening challenge to civilization in the 21st century. The question of survival will depend to a great extent on how civilized society tackles this threat."
[Alexander = director of the Inter-Universities Center for Terrorism Studies]
Moral Obligation

Congress has a moral obligation to reign in executive power
Cox 89 [Bartholmew, Legal Historian; A.B. 1959, Princeton University; M.A. 1962, Ph.D. 1967, George Washington University; J.D. 1976, George Washington University National Law Center “Raison dEtat and World Survival Who Constitutionally Makes Nuclear War” George Washington Law Review 57 Geo. Wash. L. Rev. 1614 Lexis]

The powers of Congress are adequate to the control of every national interest of any importance, including all those with which the president might, by piling inference on inference, be thought to be entrusted. And underlying all the powers of Congress is the appropriations power, the power that brought the kings of England to heel. . . . [B]y simple majorities, Congress could at the start of any fiscal biennium reduce the president's staff to one secretary for answering social correspondence, and . . . by two-thirds majorities, Congress could put the White House up at auction. n27 How does the Supreme Court analyze the Necessary and Proper Clause so it can devise means of altering the propensities of members of Congress "to avoid their own constitutional responsibilities"? n28 Van Alstyne argues that Congress has an affirmative obligation to limit actual and tacit delegations of power to the Executive and to avoid the uncritical acceptance of "the supposed superiority of an efficient, uncabined, imperial presidency." n29

***Affirmative Answers***
Congress 2AC
1. Perm – do both

2. Congress fails

A.) Too slow to act in military affairs

Goldstein 88 [Yonkel, “Failure of Constitutional Controls Over War Powers in the Nuclear Age: The Argument for a Constitutional Amendment.”, Stanford Law Review, from Lexis Nexis, 40 Stan. L. Rev. 1543]

The correlation between public disapproval of some military adventure and congressional action restricting or prohibiting such an exercise of power, suggests that sufficient time for public opinion to digest the relevant facts is, often necessary before Congress takes effective action. Thus, in many nuclear war scenarios, this safeguard will simply not have time to operate. Admittedly, in the post-Vietnam era, Congress has moved to limit the Executive's exercise of military power in the absence of major grass-roots movements. For example, Congress passed the Clark Amendment, n157 prohibiting American involvement in Angola, and the Boland Amendment, n158 preventing the American overthrow of the Nicaraguan government, without the tremendous support that the peace movement enjoyed during the latter part of the Vietnam War. The reasons these later amendments did pass are complex, but include the heightened cautiousness which still exists in the national consciousness regarding foreign entanglements after the Vietnam debacle. n159 To the degree such laws were successful, they illustrate the importance of Congress undertaking preventive action as opposed to the greater difficulty of altering faits accomplis.

B.) Lacks international credibility and hamstrings the president

Scowcroft and Kanter 93 (Brent and Arnold, Fmr National Security Adviser + Fmr Undersecretary of State for Political Affairs under Bush I, Wash Post, 10/20, lexis)

Maneuvering in the complex environment of a Somalia -- or of a Haiti, Bosnia or the other crises that loom on and just over the horizon -- requires the agility of a ballet dancer, not the Mack truck of legislation. In a world that increasingly places a premium on a rapidly adaptable foreign policy, codifying highly detailed requirements in a public law is a recipe for ineffectiveness. It undermines the president's ability to threaten, cajole and pressure our adversaries by publicizing the costs we will and won't pay and by broadcasting the conditions and constraints under which our forces will operate. At the same time, it leaves our friends and allies, whose cooperation we seek, to wonder whether Congress will permit the president to follow through on his promises and commitments. Finally, it stays on the books, continuing to tie the president's hands as circumstances change and Congress's attention shifts to other priorities. Now more than ever, trying to legislate foreign policy is simply a bad idea.

3. Turn – SOP

C. Congressional denial of Commander in Chief powers destroys SOP
Turner 94 [Robert F., Charles H. Stockton Professor of International Law at the U.S. Naval War College, 1994, “War and the Forgotten Executive Power Clause of the Constitution: A Review Essay of John Hart Ely's War and Responsibility”, Virginia Journal of International Law, from Lexis Nexis, 141 Mil. L. Rev. 83

The "power of the purse" is a great power. However, it is not exempt from the clear requirement that all exercises of constitutional power conform to the other provisions of the Constitution. The Supreme Court has held that Congress may not use its undisputed control over the jurisdiction of the courts for the indirect purpose of denying legal effect to a presidential pardon,  n260 and that  [*975]  it may not use appropriations conditions as a means of enacting a bill of attainder.  n261 It would certainly strike down a statute that made judicial appropriations contingent upon the Supreme Court's refraining from invalidating specified, or unspecified, legislative enactments on constitutional grounds, an approach one might call the "Judicial Review Neutralization Act of 1995." Such an unchecked interpretation of the appropriations power would obviously vitiate the entire concept of separation of powers and checks and balances - not to mention individual rights - and would leave everything to the mercy of the legislature. Fortunately, that was not the government established by the Founding Fathers; like all other constitutional acts of power, the power of the purse may not be used to bypass the constraints placed elsewhere in the Constitution upon Congress. As a general principle, Congress may not use purse string constraints to indirectly accomplish any purpose that it is prohibited by the Constitution from doing directly, and that includes usurping the President's discretion as Commander in Chief.

Congress 2AC

D. Separation of powers key to heg

Ikenberry ‘01 (G John, Prof – Georgetown U., The National Interest, Spring, Lexis) 

When other major states consider whether to work with the United States or resist it, the fact that it is an open, stable democracy matters. The outside world can see American policymaking at work and can even find opportunities to enter the process and help shape how the overall order operates. Paris, London, Berlin, Moscow, Tokyo and even Beijing-in each of these capitals officials can readily find reasons to conclude that an engagement policy toward the United States will be more effective than balancing against U.S. power. America in large part stumbled into this open, institutionalized order in the 1940s, as it sought to rebuild the postwar world and to counter Soviet communism. In the late 1940s, in a pre-echo of today's situation, the United States was the world's dominant state--constituting 45 percent of world GNP, leading in military power, technology, finance and industry, and brimming with natural resources. But America nonetheless found itself building world order around stable and binding partnerships. Its calling card was its offer of Cold War security protection. But the intensity of political and economic cooperation between the United States and its partners went well beyond what was necessary to counter the Soviet threat. As the historian Geir Lundestad has observed, the expanding American political order in the half century after World War II was in important respects an "empire by invitation."(n5) The remarkable global reach of American postwar hegemony has been at least in part driven by the efforts of European and Asian governments to harness U.S. power, render that power more predictable, and use it to overcome their own regional insecurities. The result has been a vast system of America-centered economic and security partnerships. Even though the United States looks like a wayward power to many around the world today, it nonetheless has an unusual ability to co-opt and reassure. Three elements matter most in making U.S. power more stable, engaged and restrained. First, America's mature political institutions organized around the rule of law have made it a relatively predictable and cooperative hegemon. The pluralistic and regularized way in which U.S. foreign and security policy is made reduces surprises and allows other states to build long-term, mutually beneficial relations. The governmental separation of powers creates a shared decision-making system that opens up the process and reduces the ability of any one leader to make abrupt or aggressive moves toward other states. An active press and competitive party system also provide a service to outside states by generating information about U.S. policy and determining its seriousness of purpose. The messiness of a democracy can, indeed, frustrate American diplomats and confuse foreign observers. But over the long term, democratic institutions produce more consistent and credible policies--policies that do not reflect the capricious and idiosyncratic whims of an autocrat.
Ext – Congress Fails

Congress empirically fails using war powers
Kelly 93 [Michael, Major, Judge Advocate General’s Corps, US Army, 1993, “Fixing the War Powers”, Military Law Review, from Lexis Nexis, 141 Mil. L. Rev. 83]

The Constitution arms Congress with several powerful checks.  Within the war powers arena, these checks have proven to be unwieldy, time consuming to use, and dependent on normally nonexisting bipartisan support.  These checks have lacked consistent effectiveness.  Congress, when using its checks, has not always exercised sound discretion and self-restraint.  Congress typically uses its checks in a reactionary mode.  For example, in the latter stages of the Vietnam War, after the United States' main withdrawal, Congress aggressively used its checks and "legislated peace in Indochina."  n345 Congress was reacting to what it perceived as presidential abuse of the war powers.  Congress's acts unduly interfered with the President's war powers and may have contributed to the unsatisfactory outcome by restricting the use of funds to support the war.  n346
***Congressional Power Bad

Laundry List 

A strong Congress undermines the US’ ability to build an international consensus necessary to combat ethnic conflicts, AIDS, global economic growth, and human rights promotion

Deans 2K (Bob, White House Correspondent @ Cox News Service, AJC, 1/23, lexis)

And yet, the nation's greatest strength as a global power lies in its ability to build an international consensus around values and interests important to most Americans. On Clinton's watch, that ability has been almost constantly on display as he has patched together multinational responses to war in the Balkans, despotism in Haiti, economic crises in Mexico, Russia, Indonesia and South Korea, and natural disasters in Turkey and Venezuela. The institutions for putting together coalition-type action --- the United Nations, the North Atlantic Treaty Organization, the International Monetary Fund, the World Bank and the World Trade Organization among them --- are hardly tools of American policy. But the United States commands a dominant, in some cases decisive, position in each of  those institutions. And it is the president, far more than Congress, who determines how the United States wants those institutions to be structured and to perform. ''Congress is a clunky institution of 535 people that can't negotiate as a unit with global corporations or entities,'' said Alan Ehrenhalt, editor of Governing magazine. ''It's the president who is capable of making deals with global institutions.'' It is the president, indeed, who appoints envoys to those institutions, negotiates the treaties that bind them and delivers the public and private counsel that helps guide them, leaving the indelible imprint of American priorities on every major initiative they undertake. ''That means, for example, that we can advance our interests in resolving ethnic conflicts, in helping address the problems of AIDS in Africa, of contributing to the world's economic development, of promoting human rights, '' said Emory University's Robert Pastor, editor of a new book, ''A Century's Journey,'' that elaborates on the theme.

Hegemony

Congressional dominance undermines US global leadership

Paarlberg 95 (Robert, Prof of Poly Sci @ Wellesley College + associate @ Center of International Affairs--Harvard,  Leadership Abroad Begins at Home: US Foreign Economic Policy after the Cold War, p. 34)
Even more constraining for outward-first leadership is a U.S. constitutional provision that grants all regulatory power over international commerce to Congress.  This allocation of responsibilities made some sense in the eighteen and nineteenth centuries, when the central purpose of U.S. tariff policy was inward-looking: to raise revenue for the government.  Today, when effective trade policy requires unified executive branch negotiation with governments abroad, it is hardly convenient that Congress still holds all formal authority.

Hegemony Ext.
Congressional foreign policy destroys US leadership  

Winik ‘91 [Jay, Senior Research Fellow, Nat’l Defense U, Washington Quarterly, Autumn, Lexis]

The argument is often made in support of congressional activism that Congress can actually strengthen the hand of the president through a "good cop, bad cop routine," an idea that has existed for some time. With Congress acting as the bad cop, threatening to undo a particular set of negotiations, whether on trade, human rights, or other issues, the president can then extract concessions that it may otherwise be unable to obtain. In theory this approach has merit, and on occasion it has worked, such as in buttressing the president's hand in negotiating with the Japanese on trade or in exacting human rights concessions from the Soviet Union. But on the whole, this approach assumes far more support by one branch of government for the other than actually exists. Benefits that do occur are usually more the result of accident and random behavior than of design. As a practical reality, congressional activity is freewheeling, and everything is left open to debate or amendment, whether it be on aid to friendly governments, negotiations on arms control, tactics of war fighting, or U.S. involvement in regional conflicts to combat antidemocratic regimes. The result is that the U.S government all too often sets out in one direction, only to change its policy abruptly in midstream. Quite frequently, this leads adversaries and allies alike to realize that they must hedge their bets in relations with the United States, and, even more, that they must negotiate with two partners: the administration and the Congress. In the face of this, it is little wonder that many feel Congress has exceeded its brief. 

Congressional diplomacy shatters US foreign policy – we must speak with one voice 

Michael E. Lind, Visiting Fellow, Heritage Foundation Reports  7/18/89 

Congressional diplomacy weakens the ability of the U.S. to carry out a consistent and effective foreign policy. The Constitution, which gives Congress as an institution important roles in foreign policy-making, does not give individual Members of Congress any authority to engage in diplomacy with foreign countries or their agents. As the success of the Nicaraguan government in exploiting divisions between the White House and Congress showed, the practice of maverick diplomacy by members of Congress encourages foreign regimes to try to take advantage of America's uniquely open and decentralized government. Speaking with a Single Voice. Countries that attempt to play one branch of the U.S. government against another, whether dramatically as in the case of the Wright-Ortega affair, or quietly through influence over domestic pressure groups, need to be firmly discouraged by the Executive. So do Congressmen who abuse the powers of the legislative branch. The President should use all the means at his disposal and request additional, new measures, to ensure that the U.S. government speaks in the diplomatic arena with a single voice. 

Congressional responsiveness to lobbies makes them ineffective at foreign policy 

Michael E. Lind, Visiting Fellow, Heritage Foundation Reports  7/18/89 

Although American citizens clearly have the right to express themselves on any issue they choose, the success of ethnic lobbies in Congress suggests that Congress is too vulnerable to special interest pressure to be trusted with the formulation of a coherent foreign policy in the American interest. Said former House Foreign Affairs Committee Chairman Clement Zablocki, the Wisconsin Democrat, in 1978, "Congress is too responsive to the lobbies of ethnic and special interests in the U.S. to be able to take the lead in foreign policy without endangering the national interest.

Free Trade
--Increased legislative control results in a wave of protectionism

Friedberg 91 (Aaron, Asst Prof of Politics + Int’l Affairs @ Princeton, Washington Quarterly, Winter, lexis)

None of these changes appears especially likely in the foreseeable future and, indeed, current trends seem to point in exactly the opposite direction. I. M. Destler describes the ongoing deterioration of an arrangement under which, since the 1930s, Congress has delegated to the executive much of its constitutionally mandated power over the regulation of foreign commerce. This system permitted both branches of government to insulate themselves from protectionist pressures, and it freed the executive to pursue a policy of trade liberalization. n31 In recent years, as a result both of external and internal developments (the increasing importance of trade to the U.S. economy, an erosion of the earlier bipartisan antiprotection consensus, and the dispersal of policymaking power in Congress), the old coordinating mechanisms have started to break down and the legislative branch has begun to reassert itself on trade issues. Agreement on ends and means has diminished, and the openness of the process to political pressures has begun to increase. Destler warns that these trends may lead eventually to a situation in which Congress (and through it an array of special interest groups) will once again control the nation's commercial policies, thereby unleashing a wave of protectionism. n32 Whether or not this happens, the increasingly open and disputatious manner in which trade policy is now made makes it more difficult and certainly more dangerous for the United States to use compellent threats to negotiate reductions in foreign import barriers.

--Free trade solves nuclear conflict—creates a massive disincentive to waging war

Copley News Service 99 (12/1, lexis)

Activists protesting the World Trade Organization's meeting in Seattle apparently have forgotten that threat. The truth is that nations join together in groups like the WTO not just to further their own prosperity, but also to forestall conflict with other nations. In a way, our planet has traded in the threat of a worldwide nuclear war for the benefit of cooperative global economics.  Some Seattle protesters clearly fancy themselves to be in the mold of nuclear disarmament or anti-Vietnam War protesters of decades past. But they're not. They're special-interest activists, whether the cause is environmental, labor or paranoia about global government. Actually, most of the demonstrators in Seattle are very much unlike yesterday's peace activists, such as Beatle John Lennon or philosopher Bertrand Russell, the father of the nuclear disarmament movement, both of whom urged people and nations to work together rather than strive against each other. These and other war protesters would probably approve of 135 WTO nations sitting down peacefully to discuss economic issues that in the past might have been settled by bullets and bombs. As long as nations are trading peacefully, and their economies are built on exports to other countries, they have a major disincentive to wage war. That's why bringing China, a budding superpower, into the WTO is so important. As exports to the United States and the rest of the world feed Chinese prosperity, and that prosperity increases demand for the goods we produce, the threat of hostility diminishes. Many anti-trade protesters in Seattle claim that only multinational corporations benefit from global trade, and that it's the everyday wage earners who get hurt. That's just plain wrong. First of all, it's not the military-industrial complex benefiting. It's U.S. companies that make high-tech goods. And those companies provide a growing number of jobs for Americans. In San Diego, many people have good jobs at Qualcomm, Solar Turbines and other companies for whom overseas markets are essential. In Seattle, many of the 100,000 people who work at Boeing would lose their livelihoods without world trade. Foreign trade today accounts for 30 percent of our gross domestic product. That's a lot of jobs for everyday workers. Growing global prosperity has helped counter the specter of nuclear winter. Nations of the world are learning to live and work together, like the singers of anti-war songs once imagined. Those who care about world peace shouldn't be protesting world trade. They should be celebrating it.

Free Trade Ext
Smoot-Hawley proves Congress is more susceptible to dangerous forms of protectionism because of logrolling and horsetrading

Reich 98 (Lawrence, JD @ Georgetown, January, 86 Geo. L.J. 751, lexis)

Enactment of the now infamous Smoot-Hawley Tariff Act of 1930, n13 which established a fifty-three percent tariff on imports, cast into question the efficacy  [*754]  of this distribution of powers. This highly protectionist tariff illustrated the problems inherent in total congressional control over tariff rates. Because members of Congress were beholden to the parochial concerns of their constituencies in setting tariff rates, this process became highly susceptible to "logrolling and horsetrading." n14 The result was a series of retaliatory tariff measures taken by American trading partners that negatively influenced world trade flows and helped speed the world into the Great Depression. n15

Strong presidential power is key to reversing protectionist logrolling—Congress is inherently prone towards it

Noland 99 (Marcus, Senior Fellow @ Institute for International Economics, Foreign Affairs, October, lexis)

RISING PROTECTIONIST sentiment coincides with another handicap on American trade policy: the diminishing power of the president to lead the trade agenda. True, U.S. policymakers have always contended with the demands of specific industries for protection from imports. But from the mid-1930s to the 1980s, Congress effectively delegated its role to the president on trade policy; the president negotiated trade deals and Congress approved them in full. This system of acquiescence with oversight helped curb Congress' tendency to engage in protectionist logrolling by shielding its responsibility for outcomes in particular industries, either by subsuming tariffs into large packages or by channeling protectionist demands into bureaucracies, which used quasi-judicial remedies such as antidumping procedures. This system began to fray in the mid-1980s under the strain of record trade deficits and growing partisan rivalries within a divided government. The system eroded further in the early 1990s with the bitter fight over the North American Free Trade Agreement (NAFTA) and the dramatic increase in new trade demands and new participants in the debate, especially unions and NGOS hostile to open trade. Today, some critics question the virtues of preferential trade agreements; others want to link trade with human or labor rights (the "social clause"), the environment, competition policy, and transborder investment. Social and environmental questions are further muddled as NGOS try to use trade restrictions to force trading partners to comply with unrelated domestic laws or international agreements. And new participants besides NGOS are jumping into the trade policy debate. In the United States, some local and state governments, as well as quasi-governmental institutions such as public pension funds, have applied economic sanctions or boycotts of their own against foreign countries. Social and environmental protection issues emerged as hot-button political questions during the fierce debate over NAFTA and have not gone away. The original impetus for NAFTA came from Mexico in 1990, when President Carlos Salinas de Gortari sought to commit future Mexican governments to open-market economic policies. President Bush enthusiastically agreed with Salinas and proposed NAFTA to address a long-standing foreign policy problem -- Mexican economic woes -- while serving as a useful bargaining chip with respect to the EU in the Uruguay Round of GATT. But NAFTA generated a firestorm of opposition, especially from organized labor and NGOS. Such an agreement with a large, labor-abundant country like Mexico would have bound the United States to something approximating global free trade, and American labor unions clearly felt threatened. More broadly, an agreement with Mexico provided NAFTA opponents with an easy target, sparking latent forces of racism and chauvinism far easier to grasp than an abstract economic commitment, such as most-favored-nation treatment in GATT. Presidential candidate Bill Clinton attempted to square the circle by rejecting the agreement negotiated by the Bush administration in favor of "NAFTA-plus," which would have included labor and environmental provisions and a small regional development bank, to obtain the support of key Democratic constituent groups. But even with these concessions, Clinton could muster votes from only 40 percent of House Democrats when Congress voted on NAFTA in November 1993. The legislation passed only thanks to the overwhelming majority of Republicans who supported the Bush legacy. Energized by the narrow vote, anti-NAFTA NGOS quickly broadened their agenda to oppose subsequent trade legislation. The AFL-CIO mobilized on the workers' rights issue and successfully lobbied Congress in 1997 to defeat a bill extending the president's "fast-track" negotiating authority because it lacked strong provisions enforcing workers' rights in any trade negotiation. (Fast-track legislation commits Congress to vote yes or no on an entire trade package without amendments, within a finite time horizon.) Another attempt to win fast-track failed in 1998. This series of defeats severely crippled the Clinton administration's ability to act assertively in other trade venues like the Asia-Pacific Economic Cooperation forum, the Free Trade Area of the Americas initiative, and WTO negotiations. In short, the explosion of new interest groups and the success of their agendas produced an unprecedented erosion of executive power in trade policy over the past five years.

A2: Congress key to Econ
Congress can’t respond effectively to foreign financial crises—too parochial, uninformed, and incompetent 

Paul 98 (Joel, Prof of Law @ Univ. of Connecticut, July, 86 Calif. L. Rev. 671, lexis)

Arguably, Congress is insensitive to foreign financial crises. Congress may be too parochial, uninformed, or incompetent to respond appropriately. The executive may be better qualified to evaluate the seriousness of a foreign devaluation and to react quickly and effectively. These might be good reasons why Congress should delegate greater authority to the executive to handle foreign financial crises. Perhaps the Constitution should be amended to give the executive power to appropriate funds in financial crises. But courts have no place deciding whether Congress is competent to exercise its appropriation power. Unless Congress has appropriated funds to rescue Thailand's currency, the executive has no inherent authority to do so, regardless of the wisdom of our financial intervention. In the worst case, Congress may fail to act, and the financial crisis may spread. If Congress makes the wrong choice, let the voters hold Congress accountable. Nothing in the Constitution empowers courts to save us from Congress' bad judgment.

