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Kritik of Utility Frontline

Liberty is a Moral side constraint – utilitarian critics deem human’s lives as inviolable and make true individual rights impossible to attain
Robert Nozick, Professor of Philosophy at Harvard University, 74 (Anarchy, State, and Utopia, Copyright @ 1974, google books) 
2. MORAL CONSTRAINTS AND MORAL GOALS  This question assumes that a moral concern can function only as a moral goal, as an end state for some activities to achieve as their result. It may, indeed, seem to be a necessary truth that 'right', 'ought', 'should', and so on, are to be explained in terms of what is, or is intended to be, productive of the greatest good, with all goals built into the good.4 Thus it is often thought that what is wrong with utilitarianism (which is of this form) is its too narrow conception of good, Utilitarianism doesn't, it is said, properly take rights and their non-violation into account; it instead leaves them a derivative status, Many of the counter-example cases to utilitarianism fit under this objection, for example, punishing an innocent man to save a neighbourhood from a vengeful rampage. But a theory may include in a primary way the non-violation of rights, yet include it in the wrong place and the wrong manner. For suppose some condition about minimizing the total (weighted) amount of violations of rights is built into the desirable end state to be achieved. We then would have something like a 'utilitarianism of rights'; violations of rights (to be minimized) merely would replace the total happiness as the relevant end state in the utilitarian structure, (Note that we do not hold the non-violation of our rights as our sole greatest good or even rank it first lexicographically to exclude trade-offs, if there is some desirable society we would choose to inhabit even though in it some rights of ours sometimes are violated, rather than move to a desert island where we could survive alone.) This still would require us to violate someone's rights when doing so minimizes the total (weighted) amount of the violation of rights in the society, For example, violating someone's rights might deflect others from their intended action of gravely violating rights, or might remove their motive for doing so, or might divert their attention, and so on, A mob rampaging through a part of town killing and burning will violate the rights of those living there, Therefore, someone might try to justify his punishing another he knows to be innocent of a crime that enraged a mob, on the grounds that punishing this innocent person would help to avoid even greater violations of rights by others, and so would lead to a minimum weighted Score for rights violations in the society.   In contrast to incorporating rights into the end state to be achieved, one might place them as side constraints upon the actions to be done: don't violate constraints C. The rights of others determine the constraints upon your actions. (A goal-directed view with constraints added would be: among those acts available to you that don't violate constraints C, act so as to maximize goal G. Here, the rights of others would constrain your goal-directed behaviour. I do not mean to imply that the correct moral view includes mandatory goals that must be pursued, even within the constraints.) This view differs from one that tries to build the side constraints C into the goal G. The side-constraint view forbids you to violate these moral constraints in the pursuit of your goals; whereas the view whose objective is to minimize the violation of these rights allows you to violate the rights (the constraints) in order to lessen their total violation in the society.4   The claim that the proponent of the ultraminimal state is inconsistent, we now can see, assumes that he is a 'utilitarian of rights'. It assumes that his goal is, for example, to minimize the weighted amount of the violation of rights in the society, and that he should pursue this goal even through means that themselves violate people's rights. Instead, he may place the non-violation of rights as a constraint upon action, rather than (or in addition to) building it into the end state to be realized. The position held by this proponent of the ultraminimal state will be a consistent one if his conception of rights holds that your being forced to contribute to another's welfare violates your rights, whereas someone else's not providing you with things you need greatly, including things essential to the protection of your rights, does not itself violate your rights, even though it avoids making it more difficult for someone else to violate them. (That conception will be consistent provided it does not construe the monopoly element of the ultraminimal state as itself a violation of rights.) That it is a consistent position does not, of course, show that it is an acceptable one.   3. WHY SIDE CONSTRAINTS?  Isn't it irrational to accept a side constraint C, rather than a view that directs minimizing the violations of C? (The latter view treats C as a condition rather than a constraint.) If non-violation of C is so important, shouldn't that be the goal? How can a concern for the non-violation of C lead to the refusal to violate C even when this would prevent other more extensive violations of C? What is the rationale for placing the non-violation of rights as a side constraint upon action instead of including it solely as a goal of one's actions? Side constraints upon action reflect the underlying Kantian principle that individuals are ends and not merely means; they may not be sacrificed or used for the achieving of other ends without their consent. Individuals are inviolable. More should be said to illuminate this talk of ends and means. Consider a prime example of a means, a tool. There is no side constraint on how we may use a tool, other than the moral constraints on how we may use it upon others. There are procedures to be followed to preserve it for future use ('don't leave it out in the rain'), and there are more and less efficient ways of using it. But there is no limit on what we may do to it to best achieve our goals. Now imagine that there was an overridable constraint C on some tool's use. For example, the tool might have been lent to you only on the condition that C not be violated unless the gain from doing so was above a certain specified amount, or unless it was necessary to achieve a certain specified goal. Here the object is not completely your tool, for use according to your wish or whim. But it is a tool nevertheless, even with regard to the overridable constraint. If we add constraints on its use that may not be overridden, then the object may not be used as a tool in those ways. In those respects, it is not a tool at all. Can one add enough constraints so that an object cannot be used as a tool at all, in any respect?   Can behaviour toward a person be constrained so that he is not to be used for any end except as he chooses? This is an impossibly stringent condition if it requires everyone who provides us with a good to approve positively of every use to which we wish to put it. Even the requirement that he merely should not object to any use we plan would seriously curtail bilateral exchange, not to mention sequences of such exchanges. It is sufficient that the other party stands to gain enough from the exchange so that he is willing to go through with it, even though he objects to one or more of the uses to which you shall put the good. Under such conditions, the other party is not being used solely as a means, in that respect. Another party, however, who would not choose to interact with you if he knew of the uses to which you intend to put his actions or good, is being used as a means, even if he receives enough to choose (in his ignorance) to interact with you. ('All along, you were just using me' can be said by someone who chose to interact only because he was ignorant of another's goals and of the uses to which he himself would be put.) Is it morally incumbent upon someone to reveal his intended uses of an interaction if he has good reason to believe the other would refuse to interact if he knew? Is he using the other person, if he does not reveal this? And what of the cases where the other does not choose to be of use at all? In getting pleasure from seeing an attractive person go by, does one use the other solely as a means?5 Does someone so use an object of sexual fantasies? These and related questions raise very interesting issues for moral philosophy; but not, I think, for political philosophy,   Political philosophy is concerned only with certain ways that persons may not use others; primarily, physically aggressing against them, A specific side constraint upon action toward others expresses the fact that others may not be used in the specific ways the side constraint excludes, Side constraints express the inviolability of others, in the ways they specify, These modes of inviolability are expressed by the following injunction: 'Don't use people in specified ways,' An end-state view, on the other hand. would express the view that people are ends and not merely means (if it chooses to express this view at all), by a different injunction: 'Minimize the use in specified ways of persons as means.' Following this precept itself may involve using someone as a means in one of the ways specified, Had Kant held this view, he would have given the second formula of the categorical imperative as, 'So act as to minimize the use of humanity simply as a means,' rather than the one he actually used: 'Act in such a way that you always treat humanity, whether in your own person or in the person of any other, never simply as a means, but always at the same time as an end.6   Side constraints express the inviolability of other persons, But why may not one violate persons for the greater social good? Individually, we each sometimes choose to undergo some pain or sacrifice for a greater benefit or to avoid a greater harm: we go to the dentist to avoid worse suffering later; we do some unpleasant work for its results; some persons diet to improve their health or looks; some save money to support themselves when they are older. In each case, some cost is borne for the sake of the greater overall good, Why not, similarly, hold that some persons have to bear some costs that benefit other persons more, for the sake of the overall social good? But there is no social entity with a good   that undergoes some sacrifice for its own good. There are only individual people, different individual people, with their own individual lives. Using one of these people for the benefit of others, uses him and benefits the others. Nothing more. What happens is that something is done to him for the sake of others. Talk of an overall social good covers this up. (Intentionally?) To use a person in this way does not sufficiently respect and take account of the fact that he is a separate person,7 that his is the only life he has. He does not get some overbalancing good from his sacrifice, and no one is entitled to force this upon him-least of all a state or government that claims his allegiance (as other individuals do not) and that therefore scrupulously must be neutral between its citizens.  
Utilitarian calculations open space for unlimited instances of public intervention – search for maximal happiness results in morally monstrous policies where all of histories greatest atrocities can be justified

Richard Posner, Judge of the U.S. Court of Appeals for the Seventh Circuit and Lecturer at University of Chicago Law School, 79 (“Utilitarianism, economics, and legal theory”, The Journal of Legal Studies, Vol.8, No. 1 (Jan., 1979))
Another difficulty with utilitarianism is the lack of a method for calculat- ing the effect of a decision or policy on the total happiness of the relevant population.41 Even if attention is confined to the human population, there is no reliable technique for measuring a change in the level of satisfaction of one individual relative to a change in the level of satisfaction of another. Some utilitarians have faith in the eventual discovery of a psychological metric that will enable happiness to be measured and compared across per- sons (and animals?),42 but in the two centuries that have elapsed since Bentham announced the felicific calculus no progress toward the discovery of such a metric has been made. Paretian welfare economics is advanced by some as the solution to the problem of measuring satisfactions. The basic Paretian argument is that a voluntary market transaction-e.g., A offers, and B accepts, $5 for B's bag of oranges, or A proposes marriage, and again B accepts A's offer-must make both parties better off, and so increase the level of welfare or happiness in the society, for if both A and B were not made better off by the transaction at least one of them would refuse to consent to it. This approach does not, however, meet the utilitarian's need for a dependable metric even if we accept (as I am inclined to do, despite arguments, which I cannot hope to address here, that advertising or other features of a market economy lead people to buy things they don't really want) that a market transaction in- creases the happiness of the parties over what it was immediately before the transaction took place. The transaction (or, more plausibly, a series of like transactions) may affect nonparties: by increasing the demand for oranges it may cause the price of oranges to rise to other consumers as well, and the higher price may make those other consumers quite miserable. Moreover, the analysis begs two critical questions: whether the goods exchanged were initially distributed so as to maximize happiness (were the people with money those who derive the most happiness from the things money can buy?) and whether a system of free markets creates more happiness than alternative systems of resource allocation do or could. The Paretian criterion could of course be defined in such a way that no transaction was deemed Pareto optimal unless it raised the level of happiness in the society. Perhaps this definition is implicit in the usual formulation of the criterion: a transaction is Pareto optimal if it makes at least one person better off and no one worse off. But rigorously applied, this test is unwork- able because the total effects of a transaction on human happiness, content- ment, or satisfaction are rarely ascertainable. I conclude that Paretian analy- sis does not solve the utilitarians' problem of measuring happiness. Difficulty in deriving specific policies or guidelines from ethical premises is not, of course, unique to utilitarianism; it is characteristic of ethical discus- sion generally. Rawls's work, as we shall see, strikingly illustrates this point. And among contemporary Kantian legal rights theorists, one has only to compare Fried and Epstein, who, starting from seemingly identical premises regarding human respect and autonomy, derive quite different policy impli- cations.43 If Dworkin is a "genuine" Kantian, and not simply a utilitarian of the egalitarian school,44 the point is made even more dramatically. How- ever, the fact that utilitarianism is no more indefinite than competing theo- ries of moral obligation may not reconcile one to utilitarianism, especially one who happens to favor limited government. Suppose, for example, that Bentham and many other utilitarians are right that lacking any real knowl- edge of the responsiveness of different individuals' happiness to income we should assume that every one is pretty much alike in that respect. Then we need only make one additional, and as it happens plausible, assumption- that of the diminishing marginal utility of money income-to obtain a utilitarian basis for a goal of seeking to equalize incomes. For, on these assumptions, it is easily shown that an equal distribution of income and wealth will produce more happiness than any other distribution,45 unless the costs of achieving and maintaining such a distribution equal or exceed the benefits in greater happiness. The qualification is of course critical, but it places the burden of proof on the opponent of income equalization in an area where proof is notoriously difficult to come by. The example of income equality illustrates a broader point. If the imprac- ticality of the felicific calculus is taken to justify the utilitarian's use of guesswork, the possibilities for plausible public intervention become vir- tually unlimited. As a trivial example, from the observation that animals are capable of suffering, it is but a few steps to advocating the prohibition of sport fishing.46 The problem of indefiniteness blends insensibly into a related objection to utilitarian thought: what one might term the perils of instrumentalism. Rights in a utilitarian system are strictly instrumental goods. The only final good is the happiness of the group as a whole. If it is maximized by allowing people to own property and marry as they choose and change jobs and so on, then rights to these things will be given to them, but if happiness could be increased by treating people more like sheep, then rights are out the window. People do not seem to be happier in totalitarian than in democratic states, but if they were, the consistent utilitarian would have to support to- talitarianism. Utilitarianism thus seems to base rights of great importance on no firmer ground than an empirical hunch that they promote "happiness." That hunch cannot be verified by any tools we have or are likely to acquire-though some people will find one bit of evidence or another (e.g., the Berlin Wall) persuasive in buttressing it. Even within the general framework of the liberal state, utilitarians who are not shy about making bold empirical guesses concerning the distribution of happiness can produce rather monstrous policy recommendations. An example is Bentham's pro- posal for eliminating begging by enslaving beggars.47 "Moral monstrousness" is in fact a major problem of utilitarianism. Two types of monstrousness may be distinguished. One stems from the utilita- rian's refusal to make moral distinctions among types of pleasure. Suppose that A spends his leisure time pulling wings off flies, while B spends his feeding pigeons, and that because A has a greater capacity for pleasure he derives more happiness from his leisure time than B does from his. Putting aside the unhappiness of the fly-which, if we could measure happiness, would probably be found trivial-the consistent utilitarian would have to judge A a better man than B, because A's activity adds more to the sum of happiness than B's. The other type of moral monstrousness associated with utilitarianism arises from the utilitarian's readiness to sacrifice the innocent individual on the altar of social need. Alan Donagan gives the following example: it might well be the case that more good and less evil would result from your painlessly and undetectedly murdering your malicious, old and unhappy grandfather than from your forbearing to do so: he would be freed from his wretched existence; his children would be rejoiced by their inheritances and would no longer suffer from his mischief; and you might anticipate the reward promised to those who do good in secret. Nobody seriously doubts that a position with such a consequence is mon- strous.48 Donagan is correct, I believe, that a consistent utilitarian would have to reckon the murderer a good man. The utilitarian could, of course, point out that a practice of murdering obnoxious grandfathers would probably reduce happiness. Knowledge of the practice would make grandfathers very un- happy, yet in the long run probably not benefit heirs because the practice would deter people from accumulating estates. But any utilitarian objections to creating an exception to the law of murder for killers of obnoxious grand- fathers have no force at the level of personal morality once it is stipulated that the murder will go undetected. Yet to call the murderer in Donagan's example a "good man" does unacceptable violence to conventional moral notions. Monstrousness is a less serious problem of utilitarianism at the level of social than of personal choice. It is one thing to pick an innocent person at random and kill him to achieve some social end and another to establish an institutional structure-criminal punishment, for example-which makes it inevitable that some innocent people will suffer. No punishment system could be devised that reduced the probability of erroneous conviction to zero. Yet even at the level of social choice, utilitarianism can lead occasion- ally to monstrous results. Suppose there were a group of people who were at once so few relative to the rest of the society, so miserable, and so hated that their extermination would increase the total happiness of the society. The consistent utilitarian would find it hard to denounce extermination in these circumstances although he would be entitled to note the anxiety costs that might be imposed on people who feared they would be exterminated next. As another example, the initial and relatively mild anti-Semitic measures taken by Hitler's government against German Jews conceivably increased the total happiness of the German (and world?) population even though some non- Jews may have feared a precedent for other identifiable minority groups to which they belonged. Conceivably, these initial anti-Semitic measures were morally desirable from a utilitarian standpoint.49 If monstrousness is a peril of utilitarianism, moral squeamishness, or fanaticism, is a peril of Kantian theorists. Bernard Williams poses the case of "Jim," the guest of an officer in a backward country who is about to have a group of political prisoners shot.50 The officer tells Jim that if Jim will shoot one of the prisoners, he will release the others. The extreme Kantian would say that Jim has no obligation to shoot a prisoner because there is a crucial difference between doing evil and failing to prevent evil. This is Williams's position. I regard the asserted distinction as precious in the example. If Jim declines the officer's invitation, all the prisoners will die; if he accepts it, all but one will be saved. There is no trade-off. No one will be better off if Jim declines the invitation; all but one will be worse off. 
Ext – AT: Util Gives Value to Human Life
Utilitarians lead to humans to be treated like animals – their logic can make no differential between the live of a human and a sheep

Richard Posner, Judge of the U.S. Court of Appeals for the Seventh Circuit and Lecturer at University of Chicago Law School, 79 (“Utilitarianism, economics, and legal theory”, The Journal of Legal Studies, Vol.8, No. 1 (Jan., 1979))
A. A Critique of Utilitarianism An act or practice is right or good or just in the utilitarian view insofar as it tends to maximize happiness, usually defined as the surplus of pleasure over pain.37 This definition conceals some important ambiguities in utilita- rian theory but these are best left to emerge from an analysis of the criti- cisms of utilitarianism. Two features of the theory, however, require clar- ification at the outset. First, it is a theory both of personal morality and of social justice. A good man is one who strives to maximize the sum total of happiness (his own plus others') and the good society is the society that seeks to maximize that sum total. Second, the maximand, at least as most utilitar- ians now view it, is not a particular psychological state, ecstasy or euphoria or whatever, but is rather the broadest possible concept of satisfaction. Happiness, utility, is maximized when people (or creatures) are able to sat- isfy their preferences, whatever those preferences may be, to the greatest possible extent. This formulation does not exclude the possibility that A may know B's true preferences better than B does-the possibility, that is, of paternalism. The best way both to elucidate and to evaluate utilitarian theory is to examine the principal criticisms that have been made of it. One criticism is that the domain of utilitarianism is uncertain. Whose happiness is to count in designing policies to maximize the greatest happiness? Does the happiness of animals count? J. J. C. Smart has addressed the latter question as follows: Perhaps strictly in itself and at a particular moment, a contented sheep is as good as a contented philosopher. However it is hard to agree to this. If we did we should have to agree that the human population ought ideally to be reduced by contraceptive methods and the sheep population more than correspondingly increased. Perhaps just so many humans should be left as could keep innumerable millions of placid sheep in contented idleness and immunity from depredations by ferocious animals. Indeed if a contented idiot is as good as a contented philosopher, and if a contented sheep is as good as a contented idiot, then a contented fish is as good as a contented sheep, and a contented beetle is as good as a contented fish. Where shall we stop?38 Smart never answers his last question. And although he finds it "hard to agree" to equating the contented sheep with the contented philosopher, he can find no basis in utilitarian theory for distinguishing them and is left in the end to remark lamely: "the question of whether the general happiness would be increased by replacing most of the human population by a bigger population of contented sheep and pigs is not one which by any stretch of the imagination could become a live issue.""39 Since utility in the broad sense used by contemporary utilitarians is pos- sessed by (many) animals, the inclusion of sheep and pigs seems required by the theory. Smart suggests as much. However, there is something amiss in a philosophical system that cannot distinguish between people and sheep. In utilitarian morality, a driver who swerved to avoid two sheep and deliber- ately killed a child could not be considered a bad man, since his action may have increased the amount of happiness in the world. This result is contrary to every ethical intuition we have. Thus, it is not the fact that utilitarianism has a "boundary problem" that is troubling. It is that the obvious solution-the inclusion of animal feelings- is unacceptable. We could of course redefine the maximand to exclude ani- mals. We could say with Frank Knight that people don't want happiness or any other version of preference satisfaction that might embrace what ani- mals want: "The chief thing which the common-sense individual actually wants is not satisfactions for the wants which he has, but more, and better wants."40 But this is just a version of the old utilitarian game, which leads nowhere, of dividing up preferences into "higher" and "lower" on inevitably shifting and subjective grounds. 
Ext – AT: We are Limited Util
Utilitarian logic has no boundaries – it ends in either trying to find the mean happiness where everyone is equally miserable or the greatest sum of happiness where it becomes beneficial to flood the world with lots of people
Richard Posner, Judge of the U.S. Court of Appeals for the Seventh Circuit and Lecturer at University of Chicago Law School, 79 (“Utilitarianism, economics, and legal theory”, The Journal of Legal Studies, Vol.8, No. 1 (Jan., 1979))
A better answer, I believe, is simply to say that we don't care about animal utilities save as they enter into human utility functions, and leave it at that. This Johnsonian answer will not, however, solve the boundary problem of utilitarianism with respect to foreigners. Should American policy be to maximize the happiness of Americans, with foreigners' happiness given a zero weight? Or is a more ecumenical perspective required? And how about the unborn? To include them in the population whose happiness is to be maximized may yield different policies on abortions, adoptions, homosexual- ity, savings, and other issues than if only the currently living count in the happiness census. Whether to include foreigners or the unborn is not an issue that utilitarianism can resolve directly, yet again it seems that if maximizing utility is to be taken seriously the broadest possible conception of the rele- vant population is indicated. The problem of foreigners and the unborn is related to the old dispute among utilitarians over whether the utilitarian goal should be to maximize average or total happiness. If the poorer half of the population of Bangladesh were killed, the standard of living of the remaining half, and for all one knows their subjective happiness as well, would rise because of the higher ratio of people to land and other natural resources. However, the total happiness might well be less. Similarly, a high birth rate may cause a reduction in the standard of living of a crowded country and, along with it, in the average happiness of the country, but this loss may be more than offset by the satisfactions, even if somewhat meager, of the added population. There is no clear basis in utilitarian theory for choosing between average and total happiness, but the latter is more consistent with a simple insistence on utility as the maximand. In summary, the logic of utilitarianism seems to argue for pushing the boundary as far out as possible, for making the ethical goal the maximization of the total amount of happiness or satisfaction in the universe. Since this goal seems attainable only by making lots of people miserable (those of us who would have to make room for all the foreigners, sheep, etc.), utilitarians are constantly seeking ways of contracting the boundary. But to do so they must go outside of utilitarianism. 
Ext – Utilitarianism of Rights = most rights

Invasions of freedom cannot be rejected even to prevent further invasions – no way to put a limit on redistribution
Robert Nozick, Professor of Philosophy at Harvard University, 74 (Anarchy, State, and Utopia, Copyright @ 1974, google books) 
1. THE MINIMAL STATE AND THE ULTRAMINIMAL STATE  The night-watchman state of classical liberal theory, limited to the functions of protecting all its citizens against violence, theft, and fraud, and to the enforcement of contracts, and so on, appears to be redistributive.1 We can imagine at least one social arrangement intermediate between the scheme of private protective associations and the night-watchman state. Since the night- watchman state is often called a minimal state, we shall call this other arrangement the ultraminimal state. An ultraminimal state maintains a monopoly over all use of force except that necessary in immediate selfdefence, and so excludes private (or agency) retaliation for wrong and exaction of compensation; but it provides protection and enforcement services only to those who purchase its protection and enforcement policie., People who don't buy a protection contract from the monopoly don't get protected. The minimal (night-watchman) state is equivalent to the ultraminimal state conjoined with a (clearly redistributive) Friedmanesque voucher plan, financed from tax revenues.2 Under this plan all people, or some (for example, those in need), are given tax-funded vouchers that can be used only for their purchase of a protection policy from the ultraminimal state.   Since the night-watchman state appears redistributive to the extent that it compels some people to pay for the protection of others, its proponents must explain why this redistributive function of the state is unique. If some redistribution is legitimate in order to protect everyone, why is redistribution not legitimate for other attractive and desirable purposes as well? What rationale specifically selects protective services as the sole subject of legitimate redistributive activities? A rationale, once found, may show that this provision of protective services is not redistributive. More precisely, the term 'redistributive' applies to types of reasons for an arrangement, rather than to an arrangement itself. We might elliptically call an arrangement 'redistributive' if its major (only possible) supporting reasons are themselves redistributive. ('Paternalistic' functions similarly.) Finding compelling nonredistributive reasons would cause us to drop this label. Whether we say an institution that takes money from some and gives it to others is redistributive will depend upon why we think it does so. Returning stolen money or compensating for violations of rights are not redistributive reasons. I have spoken until now of the night-watchman state's appearing to be redistributive, to leave open the possibility that non-redistributive types of reasons might be found to justify the provision of protective services for some by others.  A proponent of the ultraminimal state may seem to occupy an inconsistent position, even though he avoids the question of what makes protection uniquely suitable for redistributive provision. Greatly concerned to protect rights against violation, he makes this the sole legitimate function of the state; and he protests that all other functions are illegitimate because they themselves involve the violation of rights. Since he accords paramount place to the protection and non-violation of rights, how can he support the ultraminimal state, which would seem to leave some persons' rights unprotected or ill protected? How can he support this in the name of the non-violation of rights?     
Neg – AT: Kantianism solves morality

Kant’s logic will always turn back to utilitarianism – have to maximize net freedom

Richard Posner, Judge of the U.S. Court of Appeals for the Seventh Circuit and Lecturer at University of Chicago Law School, 79 (“Utilitarianism, economics, and legal theory”, The Journal of Legal Studies, Vol.8, No. 1 (Jan., 1979))
Most Kantians try to avoid fanaticism by carving exceptions to the categorical duties they impose.5s They will say that torture is wrong even if it could be shown to be (as Bentham believed) on balance happiness maximizing but then admit that if torturing one person were necessary to save the human race it would not be wrong to torture him. Once this much is conceded, however, there is no logical stopping point. What if two innocents must be killed to save 200 million Americans-10 to save three million Chicagoans-20 to save 60,000 residents of Hyde Park-Kenwood? Is the difference between the Kantian and the utilitarian that the Kantian would not allow an innocent person to be sacrificed unless there were at least 100 lives on the other side while two would be enough for the utilitarian? But on what principled basis does the Kantian draw the line at 100? Why not 50, 10, or three? (If he refuses to draw lines, what help is he in providing concrete moral guidance?) Depending on where he does draw the line, the Kantian either shades into the utilitarian (if he gives a lot of weight to costs) or remains a fanatic (if he doesn't). The tendency of Kantianism to merge into utilitarianism is illustrated by the moral philosophy of John Rawls.s2 Although Rawls's premises are avowedly Kantian and he rejects utilitarianism because it "does not take seri- ously the distinction between persons," 53he defines justice as the outcome of collective choice by individuals in "the original position," i.e., stripped of all of their individual characteristics. These shades are assumed to choose prin- ciples of justice that will maximize their utility; and because they are also assumed to be highly risk averse, they choose a principle whereby much of the individual's economic liberty is traded away for social insurance. Rawls's principle of social justice resembles Bentham's principle of maximizing in- come equality subject to the constraint of preserving the individual's incen- tive to engage in productive activity. As with Benthamism, so with Rawlsism, the degree of equality to be sought depends on empirical hunches regarding (1) the shape of the marginal utility of income curve (or degree of risk aversion) and (2) the disincentive effects of egalitarian policies. The need to make such hunches imparts to Rawlsism the same indefinite- ness that plagues Benthamism. Even Rawls's concept of the "veil of igno- rance" resembles (as Gary Becker points out) the method by which the economist Abba Lerner deduced income equality from the happiness princi- ple; Lerner said that given our ignorance of the height of people's marginal- utility functions, the best working assumption is that they are uncorrelated with income.54 It is not surprising that another welfare economist, John Harsanyi, anticipated the core of Rawls's principle of justice (rational choice by people in the original position) by many years.55ss I conclude that utilitarianism has serious shortcomings whether viewed as a system of personal morality or as a guide to social decision making, but also that the usual alternative that is offered to utilitarianism, Kantianism, has its own serious defects; one of these is its frequent similarity in result to utilitarianism. It is in this context that we have now to consider economic analysis as an alternative moral system to both utilitarianism and Kan- tianism. 
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