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Court Stripping DA (1/3)
Move towards CIL is gradual and sustainable in the squo

Mark C. Rahdert, Prof. of Law @ Temple, ‘7 [56 Am. U.L. Rev. 553,

“Comparative Constitutional Advocacy,” ln]

The American tradition of legal and constitutional isolation is slowly breaking down and will continue to do so. There are several factors contributing to this development, including the increasing globalization of American law, the interaction and exchange among judicial officials of different nations, the international convergence of constitutional norms, and the increasing sophistication and progressivism of foreign constitutional courts. A. Globalization and its Constitutional Implications Globalization of the law is eroding American constitutional isolation. 273 Globalization of American law has advanced along many fronts, most notably in areas related to trade and finance, but also in environmental law, intellectual property, and other important domains. 274 Where globalization has occurred, it has introduced into the American judicial process a new need for attention to comparative legal analysis. 275 While most of these developments do not have direct constitutional implications, they carry overtones that can indirectly introduce a comparative element into American constitutional discourse. For example, the United States has agreed to abide by and enforce a variety of international legal principles that constrain domestic discretion both to adopt restrictive policies toward foreign trade and to provide preferential treatment for domestic competitors in global markets. 276 Two prominent examples are U.S. participation in the World Trade Organization and the North American Free Trade Agreement. Such agreements introduce comparative elements into U.S. judicial decisionmaking. They create the possibility of conflict between their terms and domestic laws, contracts, or other legal arrangements. When that occurs, U.S. courts will be called upon to interpret the language of the multinational agreements, determine the extent (if any) of their legally cognizable conflict with domestic laws or regulations, and decide how the conflict will be resolved. 277 Conflict between international trade arrangements and domestic law has constitutional overtones because, under Article VI’s Supremacy Clause, such international free trade obligations become part of the “supreme law of the land” in the United States, binding upon government and private citizens alike. 278 Under the constitutional doctrine of preemption, the international trade obligations adopted at the national level displace conflicting state and local law. 279 They also become judicially binding in domestic as well as international commercial arrangements, for example by rendering certain contractual arrangements illegal or defeating claims based on domestic protective legislation that conflicts with international legal commands. Globalization of this sort obliges greater consideration of transnational and comparative principles and materials in American courts. It not only promotes awareness of international and obligations adopted at the national level displace conflicting state and local law. 279 They also become judicially binding in domestic as well as international commercial arrangements, for example by rendering certain contractual arrangements illegal or defeating claims based on domestic protective legislation that conflicts with international legal commands. Globalization of this sort obliges greater consideration of transnational and comparative principles and materials in American courts. It not only promotes awareness of international and comparative precedents, but it also creates a pressure for conscious complementarity of decisionmaking between American and foreign tribunals, which in turn requires comparative analysis. In litigation over domestic application, American courts must interpret the international agreements in question. 280 When they do so, they mustbe aware that other foreign national tribunals will also interpret the same agreements, and that international tribunals may exist to provide final authoritative interpretation of disputed questions. 281 The U.S. courts thus may well have occasion to consider: (1) how other world tribunals have interpreted the provisions of the international agreement in question; (2) whether similar domestic law conflicts have been detected in other participating nations; and (3) if so, how other court systems have chosen to resolve those conflicts. At a minimum, U.S. courts probably would not want to give the international norms more restrictive effect in the United States than they received abroad. And while the U.S. courts might not be required to interpret the international agreements in the same way as foreign courts, divergent interpretation could trigger various forms of international conflict. This conflict may range from international litigation, to legal and diplomatic responses by other nations (or in some cases even by foreign corporations or citizens) whose interests are harmed by the U.S. interpretation, to economic or legal retaliation by foreign states whose interests are negatively affected by the U.S. decision. Given the prospect for such international consequences, it would behoove American courts to attend carefully to potential interpretative divergences from foreign tribunals. 283 At a minimum, American courts need to know what foreign and international courts have said regarding the trade provisions in question before adopting a different interpretation. Where possible, the American courts should probably harmonize U.S. interpretation with the weight of interpretation elsewhere; 284 alternatively, they should have good cause, solidly grounded in U.S. law and policy, for adopting any interpretation that is at odds with comparative precedent. 285 In either event, they need to know what comparative law is on the interpretative issues in question in order to make an intelligent decision. They should not depart from comparative precedent lightly, let alone ignorantly or absent-mindedly. Ultimately, of course, authoritative U.S. interpretation of disputed provisions in international trade agreements becomes the responsibility of the 
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U.S. Supreme Court. The Court is most likely to take up this duty where the terms of the agreement are subject to competing plausible interpretations. 286 That possibility could emerge (as with domestic statutory law) through a conflict in interpretation by lower federal courts, or between federal and state tribunals. In the case of international agreements, it could also arise because of a conflict in interpretation between a lower U.S. court and a foreign tribunal. In such a case, the Supreme Court’s interpretation will perform the important constitutional function of providing uniformity in federal law. 287 But the Court’s choice among competing interpretations of international agreements will carry additional constitutional significance. This occurs both because the choice will affect how the provision in question preempts other American laws, and because the choice will have implications for the exercise of national legislative and executive powers. 288 Although the Court may not be technically required to consider foreign interpretations of the disputed treaty language, there are powerful constitutional policy reasons for doing so. A decision at odds with international precedent, for example, could affect the President’s ability to conduct foreign policy by triggering international litigation, inviting retaliatory measures by other states, or leading to sanctions against the United States in international tribunals. 289 As globalization progresses, and as U.S. participation in international agreements proliferates, the circumstances in which both the Supreme Court and lower federal courts need to be aware of foreign precedents will increase. As they do, judicial demand for information about foreign law will grow, as will the need for both advocates and judges proficient in understanding and utilizing international and foreign precedent. 290 Over time, the inevitable effect will be more extensive knowledge and use of foreign legal decisions in American courts. 

2. Using CIL as binding law would mobilize opposition to the Court and cause stripping efforts
. David T. Hutt, J.D., Ph.D., legal trainer in Washington, and former Adjunct Assistant Professor at Le Moyne College, and Lisa K. Parshall, Ph.D., Assistant Professor in the Department of History and Gov’t at Daemen College, 2007. [33 Ohio N.U.L. Rev. 113, Divergent Views on the Use of International and Foreign Law: Congress and the Executive versus the Court, p. ln] In its last few terms, ...with other nations and international organizations.

In its last few terms, the United States Supreme Courts has utilized foreign and internatiolnal law to justify decisions in three high-profile cases involving matters of constitutional interpretation. In these decisions, the High Court explicitly referenced international and foreign decisions in striking down the death penalty for the mentally retarded, invalidating statutes prohibiting same sex sodomy, and declaring the juvenile death penalty unconstitutional although these rulings avoided any claim that foreighn and international legal decisions are dispositive to domestic constitutional interpretation, the Court’s use of foreign and international legal material set in motion expressions of outrage by Congress, including the introduction of legislation designed to reign in such practice. This article addresses the apparent divergence of views between the legal and political branches of the U.S. government regarding the role of foreign and international law in domestic constitutional interpretation and the formulation of U.S. law and policies. This basic thesis of a conflict emerging between the Court, and the Congress and the Executive in the appropriateness of internationalizing American Law was recently articulated by Hadar Harris. Like Harris, we argue that executive policy decisions and congressional legislative action reveals much less receptivity to international and foreign law than exemplified in the recent trend in Supreme Court decision-making. From restrictions place on U.S cooperation with the International Criminal Court, to the Bush Administration’s unilateral withdrawal from the Optional Protocol on the Vienna Convention for Counselor Relations, the political branches have more restrictive, if not hostile, approach towards the importation of foreign legal jurisprudence than the Court. While we accept Harris’ argument, we expand on his approach, providing more justification for the existence of the divergence, and considering possible reactions by the U.S. Supreme Court to the mounting political pressure over the continued use of comparative constitutional analysis. In addition, we assert that the divergence ultimately impacts American law in different ways with disparate implications for the international and domestic arenas. In fact in several respects, the divergence highlights a contrast between the international and the domestic spheres of the three branches. The Spreme Court’s decisions utilizing foreign law have primarily domestic consequences, whereas congressional and executive action have greater ramifications for U.S relations with other nations and international organizations. 
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 3. Court stripping turns the aff—means no future use of CIL and plan’s unenforced.

David Kubiak, Project Censored award-winning journalist,’5 [ZMag, April 3, Introducing The Constitution Restoration Act, http://www.zmag.org/content/showarticle.cfm?SectionID=104&ItemID=7569]

In other words, the bill ensures that God's divine word (and our infallible leaders' interpretation thereof) will hereafter trump all our pathetic democratic notions about freedom, law and rights -- and our courts can't say a thing. This, of course, will take "In God We Trust" to an entirely new level, because soon He (and His personally anointed political elite) will be all the legal recourse we have left. This is not a joke, a test, or a fit of libertarian paranoia. The CRA already has 28 sponsors in the House and Senate, and a March 20 call to lead sponsor Sen. Richard Shelby's office assures us that "we have the votes for passage." This is a highly credible projection as Bill Moyers observes in his 3/24/05 "Welcome to Doomsday" piece in the New York Review of Books: "The corporate, political, and religious right's hammerlock... extends to the US Congress. Nearly half of its members before the election-231 legislators in all (more since the election)-are backed by the religious right... Forty-five senators and 186 members of the 108th Congress earned 80 to 100 percent approval ratings from the most influential Christian Right advocacy groups." This stunning bill and the movement behind it deserve immediate crash study on at least 3 different fronts. 1. Its hostile divorce of American jurisprudence from our hard-won secular history and international norms. To again quote the Conservative Caucus: "This important bill will restrict the jurisdiction of the U.S. Supreme Court and all lower federal courts to that permitted by the U.S. Constitution, including on the subject of the acknowledgement of God (as in the Roy Moore 10 Commandments issue); and it also restricts federal courts from recognizing the laws of foreign countries and international law [e.g., against torture, global warming, unjust wars, etc. - ed.] as the supreme law of our land." Re the last point, envision some doddering judges who still revere our Declaration of Independence's "decent respect to the opinions of mankind," and suppose they invoke in their rulings some international precepts from the UN's Universal Declaration of Human Rights, the Covenant on the Elimination of All Forms of Discrimination against Women or, God forbid, the Geneva Conventions. Well, under the CRA that would all be clearly illegal and, thank God, that's the last we'd ever hear from them

Uniqueness – CIL Incorporation Gradual (1/2)
CIL citations are gradual but sustainable in the squo

Martha F. Davis, Prof. of Law @ Albany, 2k (64 Alb. L. Rev. 417, ln)

Obviously, civil rights lawyers will be most interest in promoting and expanding this approach if it leads to more vitories for their clients. But putting domestic civil rights decisions in international context will not dictate any different results. Rather, an increase dialogue between the United States judges and their counterparts abroad about human rights normas and standards will operate like a sunshine law that improves decision-making by improving the process for reaching such decisions. In the long term, the process likely will change the course of how those issues are viewed 69. In the short term, however, much of the change will be in the margins, as U.S. courts simply take the time to adjust their perspectives and explain their rationales in terms of international hyman rights. This is particularly true in the lower courts, where comparative and international law cannot be expected to override binding domestic precedent. Those courts are particularly past binding domestic precedent. Those courts are particularly past dependent, and have little choice but to continue on the path already mapped out by the higher courts 
CIL is used, but not binding now

Duke Law Guide ‘6 (The Use of International and Foreign Law in Interpreting the U.S. Constitution http://www.acslaw.org/files/intl%20law%20study%20guide%201-18-06.pdf?PHPSESSID=be927e9735474d1d7fd1a8d91eb487f4, )

In none of the cases discussed above, or indeed in any U.S. constitutional law case, has the Court relied upon international or foreign law as binding authority. This limitation on how international and foreign law is used undercuts criticisms that the citation of such law is undemocratic and undermines American sovereignty. 19 Legal reasoning in the United States is often based on analogies, and as several judges have noted, additional information provides judges and lawyers with means to examine conflicting approaches and sort out what is most relevant and persuasive. In fact, state courts will frequently look to the opinion of other states for guidance without encroaching on state sovereignty or impinging on the democratic rights of its citizens. Federal courts’ voluntary, non-binding consideration of international or foreign law is akin to that practice. 

Court hasn’t used foreign law dispositively.

David T. Hutt, J.D., Ph.D., legal trainer in Washington, and former Adjunct Assistant Professor at Le Moyne College, and Lisa K. Parshall, Ph.D., Assistant Professor in the Department of History and Gov’t at Daemen College, 2007. [33 Ohio N.U.L. Rev. 113, Divergent Views on the Use of International and Foreign Law: Congress and the Executive versus the Court, p. ln]

Whether recent changes in membership on the Supreme Court result in a rejection of the use of foreign and international legal material in majority opinions remains to be seen. In the final analysis, however, whether or not the appointment of Justices Roberts and Alito marks the end of comparative constitutionalism for a majority of the Court, it is our conclusion that the concern over the use of international and foreign legal sources may be more rhetorical then substantive. No Supreme Court decision has utilized international or foreign laws to restrict U.S. foreign relations, and given the assurance by the majority in Atikins, Lawrence, and Roper that international and foreign laws were not dispositive, the Court would likely have reached the same outcome without such references. As Congress and the President have shown more skepticism towards international law and legal institutions, the recent divergence between the Court and the political branches in the acceptance of internaltional law has grown. The impact of divergence is more apparent, however, in United States relations to international law and the world community, evidenced by various restrictions and retrenchment by the U.S in support of international laq. There is perhaps much less of a real legal impact, if any, in the use of international and foreign law on U.S domestic law by the Court as some in Congress fear
Uniqueness – CIL Incorporation Gradual (2/2)
Despite use, foreign law never cited as BASIS for decision.

Yitzchok Segal, J.D. candidate @ Fordham Law, Nov. 2006. [33 Fordham Urb. L.J. 1421, The Death Penalty and the Debate Over the U.S. Supreme Court’s Citation of Foreign and International Law, p. ln] Several commentators emphasize the limited utility ...S. precedent is unwarranted. n177

Several commentators emphasize the limited utitlity that the Supreme Court has derived from comparative legal sources in all areas of jurisprudence. They maintain that, in general, comparative legal sources have been immaterial to the Courts decisions. For example, Mark Tushnet forcefully states that “[p]rior to Lawrence v. Texas, no recent Supreme Court decision relied on the non-U.S. constitutional or para-constitutional law to support a proposition that was material to the majority’s analysis.” Similarly, Sarah K. Harding surveyed the cases between 1993-2003 in which the Court cited laws of the United Kingdom, Canada, Austria and New Zealand. Harding makes the sweeping observation that “in all of these cases, the foreign law appeared as nothing more than a polite reference,” and that “there was no extended discussion of the foreign laq being cited.” Harding concludes, “[i]n short, the U.S. Supreme Court and U.S. courts in general seldom cite foreign law.” Recently, Lousi J. Blum analyzed the purposes for which the court has invoked foreign and international law. 171 Blum concludes that in recent cases comparative legal materials were never central to the Court’s decisions and that unfailingly the Court’s interpretation of the Constitution stands independent of any supranational support. 172 Blum maintains that “[f]oreign materials are used only to clarify, or lend support to, the reasoning behind discrete steps in the interpretive process.”173 Blum corrobates his arugment with numerous cases. 174 For example, Blum analyzes the Court’s use of comparative legal materials in Culombe v. Conecticut.175 Blum argues that the Court’s decision is ultimately grounded in U.S. precedent and that the Court used foreign law in Culombe merely to support the threshold necessity of the constitutional analysis. 176 Likewise, Blum argues that the Court’s decision in Washington v. Glucksberg rests firmly on the U.S. precedent and that the Court used foreign legal materials merely to facilitate its determination that deviation from U.S. precedent is unwarranted. 177

CIL – Not Binding Now
Judges using caution when citing foreign precedent—specifically avoid making it binding. 

Adam Liptak, staff writer, 9-17-2008. [New York Times, U.S. Court Is Now Guiding Fewer Nations, p. http://www.nytimes.com/2008/09/18/us/18legal.html] Judicial citation or discussion of a ...to more impressionistic, undisciplined adjudication.”

Judicial citation or discussion of a foreign ruling does not, moreover, convert it into binding precedent. Chief Justice John Marshall, sitting as a circuit court judge, discussed the question in 1811. “It has been said that the decisions of British courts, made since the Revolution, are not authority in this country,” he said. “I admit it — but they are entitled to that respect which is due to the opinions of wise men who have maturely studied the subject they decide.” Indeed, American judges cite all sorts of things in their decisions — law review articles, song lyrics, television programs. State supreme courts cite decisions from other states, though a decision from Wisconsin is no more binding in Oregon than is one from Italy. “Foreign opinions are not authoritative; they set no binding precedent for the U.S. judge,” Justice Ruth Bader Ginsburgsaid in a 2006 address to the Constitutional Court of South Africa. “But they can add to the story of knowledge relevant to the solution of trying questions.” But Professor Fried said the area was a minefield. “Courts have been citing foreign law forever, but sparingly, for very good reason,” he said. “It is an invitation to bolster conclusions reached on other grounds. It leads to more impressionistic, undisciplined adjudication.”

Supreme Court’s adopted a PRAGMATIC approach to international law that preserves its central importance but doesn’t go too far. 
Stuart S. Malawer, is Distinguished Professor of Law & International Trade at George Mason University, 9-15-2008. [SSRN, The Supreme Court, International Law and President Bush, http://papers.ssrn.com/sol3/papers.cfm?abstract_id=1268432]

While overshadowed by rulings concerning the rights of detainees, executive power and judicial review in the “war on terror,” the Supreme Court recently issued three surprisingly significant decisions on international law. These cases show a realistic reaffirmation by the Supreme Court of international law’s central importance to U.S. jurisprudence, the rejection of a post-war conservative belittlement as well as an apparent disdain for it, and a prudent determination of Congressional intent and judicial precedent in global commerce. While dealing with quite technical issues of the federal courts’ subject-matter jurisdiction in alien torts, sovereign immunity and antitrust, these three decisions suggest a return to pragmatism by the Supreme Court. Taken together they provide a sensible balancing of foreign policy concerns within the context of the separation of powers and foreign relations. They also serve as a counterweight to the political degradation of international law that started with the Reagan-Bush era and continued through the current Bush administration.
The court’s modifying CIL to ensure it is supported by congress and the public

Yitzchok Segal, JD, ‘6 [Nov. 1, Fordham Urban Law Journal, The death penalty and the debate over the U.S. Supreme Court's citation of foreign and international law]

The  preceding sections of this Part demonstrated that the primacy of the national consensus in the Court’s hierarchal structure of objective indcators of society’s decncy standards ensures that comparative legal materials carry little judicial weight. Where comparative legal sources are congruent with the national consensus, they merely serve to confirm the Cout’s perception of society’s decency standards, a perception molded by an evaluation of national legislative enactments and national jury determinations. This section demonstrates the converse ramification of the national majoritarian paradigm: because the Court ascribes the greatest value to national indicators of society’s decency standards, contrary comparative legal materials cannot trump the national consensus.

Plan Overrides Court Caution (1/2)
Aff provokes mobilization—high levels of anti-Court sentiment will require stripping.

Elizabeth Bulat Turner, J.D. candidate, Winter 2006. [23 Ga. St. U.L. Rev. 455, The Relevancy of Foreign Law as a Persuasive Authority and Congress’s Resposne to Its Use: A Preemptive Attack on the Constitution Restoration Act, p. ln]

Congress and sectors of the public have joined Justice Scalia and similarly minded Justices in condemning the use of foreign law as judicial authority. I fact, there is a movement to prohibit using foreign law as persuasive authority or for any other purpose. Many even see the 2005 decision in Roper v. Simmons as sparking a renewed interest in the movement against using foreign law, as well as contributing to it by “rekindling a fledinling effort… in facor of an intellectual protectionism which would band all ‘foreign opinions’ from American judicial decision – making.”
Congressional backlash—they’ve explicitly signaled they don’t want binding CIL in the Court.

Neal Devins, Goodrich Professor of Law and Professor of Gov’t, College of William and Mary, 2006. [Minnesota Law Review, Should the Supreme Court Fear Congress?, p. ln] The lesson here is simple: ...challenge to the Court's decision making.
The lesson here is simple: the Supreme Court can pursue its favored policies so long as Congress can pursue its favored policies. Congress’s rejection of Court-packing in the 1930s and its failure to enact jurisdiction-stripping legislation in the 1950s or 1980s suggests that lawmakers are reluctant to chal- lenge the premises of an independent judiciary.55 Nevertheless, if Court decision making cuts at the core of lawmaker prefer- ences, Congress may act and may act boldly. For that reason, the Court had good reason to retreat from both the Lochner era and from 1957 rulings protecting the civil liberty interests of Communists. The Burger era, in contrast, was a time in which Congress was divided over the soundness of Court rulings on abortion, school busing, and school prayer. A majority of mem- bers were willing to express disapproval through appropriation bans and other indirect challenges. A majority, however, could not coalesce around a more fundamental challenge to the Court’s decision making. Consequently, the Burger Court made few concessions to Congress.56 
This is the most controversial question

Yitzchok Segal, JD, ‘6 [Nov. 1, Fordham Urban Law Journal, The death penalty and the debate over the U.S. Supreme Court's citation of foreign and international law]

Indeed, the appropriateness of using foreign and international law in interpreting the U.S constitution is arguably the most controversial jurisprudential issue in recent years. It has invoked impassioned rhetoric and violent death threats aimed at Justice Ginsburg and former Justice O’Connor and has spawned an impressive, ever-growing body of literature comprised of articles by justices, legal commentators, and journalists. Outside the pages of the Court’s official reporter, several Justices have spoken publicly about the proper role of comparative legal materials in U.S constitutional interpretation. For instance, in a rare public debate, Supreme Court Justices Stephen Breyer and Antonin Scalia argued the merits of citing foreign and international law in the Court’s opinions. Recently, at the nomination hearings of Justices John Roberts and Samuel Alito, senators  fired questions at  the candidates regarding the role of comparative legal materials, probing them to publicly announce their views on this explosive issue. Perhaps most strikingly, citations to foreign and international law by U.S courts have provoked the proposal of a congressional resolution stating that judicial determinations regarding the meaning of the laws of the United States should not be based in whole or in part on judgments, laws, or pronouncements of foreign institutions…” Similarly, the Court’s citations to comparative legal materials have provoked the proposal of a bill by several senators stating that in interpreting the Constitution, a court may not rely on “any constitution, law, administrative rule, Executive Order, directive policy, judicial decision, or any other action of any Foreign state or international organization or agency other than English constitutional and common law”(11)
Plan Overrides Caution (2/2)

The past isn’t comparable—the Court’s never cited i-law, let alone to challenge the executive.

David T. Hutt, J.D., Ph.D., legal trainer in Washington, and former Adjunct Assistant Professor at Le Moyne College, and Lisa K. Parshall, Ph.D., Assistant Professor in the Department of History and Gov’t at Daemen College, 2007. [33 Ohio N.U.L. Rev. 113, Divergent Views on the Use of International and Foreign Law: Congress and the Executive versus the Court, p. ln]

At first it is important to note that the debate over comparative constitutional analysis has centered on implications to domestic U.S. law. In none of the recent cases with which Congress has expressed such strong concern did the Supreme Court address issues of U.S. foreign policy. Indeed, since United States v. Curtiss-Wright Export Co. 158 the Supreme Court has deferred to the Executive in foregn policy decisions, and there appears no recent attempt by the judiciary to change this long standing deference to the Executive.

Congress Will React
Congress’s hostility to foreign law wasn’t unique to Bush—will react just as harshly

David T. Hutt, J.D., Ph.D., legal trainer in Washington, and former Adjunct Assistant Professor at Le Moyne College, and Lisa K. Parshall, Ph.D., Assistant Professor in the Department of History and Gov’t at Daemen College, 2007. [33 Ohio N.U.L. Rev. 113, Divergent Views on the Use of International and Foreign Law: Congress and the Executive versus the Court, p. ln]

.

Executive and congressional action towards the international community manifests a much deeper suspicion of the legal jurisprudence of the broader international community. Although U.S. foreign policy has shifted to a more unilateral approach under the Bush Administration, the concern over the impact of international jurisprudence goes beyond the simple unilateralism of one administration. 80 In contrast to the Supreme Court, the political branches have shown, at minimum, skepticism and, at times, outright hostility towards international and foreign law. What is critical to the divergence, however, is that while the Supreme Court’s use of international and foreign law has been primarily confined to domestic law, Congress and the Executive have cast suspicion on international jurisprudence at both domestic and international levels. 

Past efforts have won voter support for stripping—future efforts will be successful.

Neal Devins, Goodrich Professor of Law and Professor of Gov’t, College of William and Mary, 2006. [Minnesota Law Review, Should the Supreme Court Fear Congress?, p. ln]

Let me close on a cautionary note: the past may not be pro- logue. Widespread accusations of judicial activism may chip away at the Court’s “reservoir of support.”134 That is the intent of social conservatives who see the current round of court- stripping proposals as a way to transform the electorate—so that a majority of voters will be comfortable with jurisdiction- stripping and other attacks on judicial independence.135 More significant, there is some reason to think that this campaign is changing voter attitudes. A September 2005 poll, for example, suggests that a majority of Americans think that “‘judicial ac- tivism’ has reached the crisis stage, and that judges who ignore voters’ values should be impeached.”136 Time will tell whether this poll reflects changing voter attitudes. In the meantime, the Roberts Court should recognize that today’s Congress is all bark and no bite. Court-bashing is a rhetorical move, a political strategy that emphasizes defeat and “harness[es] the energy that such defeat stokes” among social—especially religious— conservatives.137

Congress Will Threaten

Threat stripping over international law is greater than ever.

Neal Devins, Goodrich Professor of Law and Professor of Gov’t, College of William and Mary, 2006. [Minnesota Law Review, Should the Supreme Court Fear Congress?, p. ln]

Over the past two years, Congress has considered proposals to strip federal courts of jurisdiction over same-sex mar- riage,1 the Pledge of Allegiance,2 judicial invocations of interna- tional law,3 the public display of the Ten Commandments,4 and legal challenges filed by “enemy combatants.”5 And while none of these proposals were enacted,6 some of them were approved by the House of Representatives.7 More striking, Congress ex- pressed its disapproval of state court decision making in the Terri Schiavo case by expanding federal court jurisdiction.8 Specifically, rather than accept state court findings that Terri Schiavo, then in a persistent vegetative state,9 would rather die than be kept alive artificially, Congress asked the federal courts to sort out whether the removal of a feeding tube vio- lated Ms. Schiavo’s constitutional rights.10 The specter of lawmakers expressing their disapproval of court decision making through retaliatory legislation seems more real today than it has since Congress pursued jurisdiction-stripping measures against the Warren Court in the late 1950s.11 In addition to jurisdiction-altering proposals and legis- lation, Congress enacted legislation requiring that records be kept of judges who made downward departures of Sentencing Commission guidelines,12 and debated the creation of an officer of “inspector general” to monitor federal court decision mak- ing.13 Commenting on how this dramatic increase in the criti- cism of judges has exacerbated “the strained relationship be- tween the Congress and the federal Judiciary,” Chief Justice William Rehnquist spoke, in January 2005, of his “hope that the Supreme Court and all of our courts will continue to com- mand sufficient public respect to enable them to survive basic attacks on the[ir] judicial independence.”14 Three months later, Justice Antonin Scalia sounded a more ominous message. Re sponding to Justice Stephen Breyer’s claim that “the treasure” of this country is that people who criticize the Court will still follow its rulings, Scalia suggested that the Supreme Court “has become a very political institution. And when that hap- pens, the people in a democracy will try to seize control of it.”15
The threat is enough to take out the aff
Frank B. Cross, Prof. of Law @ UT, ‘3 [64 Ohio St. L.J. 195, “Thoughts on Goldilocks and Judicial Independence,” ln]

Congress may also influence the federal courts by eliminating their jurisdiction over certain categories of legal issues. While such jurisdiction-stripping is not common, the threat of action may suffice, as in the case of impeachment. There is historical evidence of this effect. In the late 1950s, after Congress responded to Supreme Court decisions restraining investigation and prosecution of Communist activity with jurisdiction-stripping threats, the Court retreated and issued decisions less protective of the civil liberties of subversives.[67] More disciplined empirical research seems to confirm thatjurisdiction-stripping efforts provoke the Court to respond to congressional preferences.[68] Congress need not enact restrictions on jurisdiction because “[a]rousing substantial opposition to the Court may be enough to dominate it.”[69] Moreover, there are instances where Congress has actually legislated just short of jurisdiction-stripping but nonetheless curbed the Court’s powers.[70] Congress may also devote certain issues to new non-Article III courts that permit them greater “political control” over judicial decision-making.[71] Impeachment and jurisdiction-stripping threats can be seen as part of a continuing dialogue between the political branches and the courts, in which the legislature sometimes sends signals that it expects the courts to heed.[72]
Congress Will Backlash
Congress will backlash against the reliance on CIL.

Sarah H. Cleveland, Marrs McLean Professor in Law, University of Texas School of Law; Samuel Rubin Visiting Professor of Law,, Columbia Law School, Winter 2006. [31 Yale J. Int'l L. 1, Article: Our International Constitution, p. ln]

Academic, press, and particularly congressional criticisms have been equally sharp. One proposed House resolution opposing the use of foreign authority criticized the Lawrence and Atkins majorities for “employ[ing] a new technique of interpretation called ‘transjudicialism.’”15 Congressman Tom Feeney of Florida, who co-sponsored another proposed resolution, has argued that “[t]he people of the United States have never authorized . . . any federal court to use foreign laws to essentially make new law or establish some rights or deny rights here in the United States.”16 At congressional hearings on the issue, witnesses have referred to the judiciary’s use of international and foreign sources as impeachable and “subversive.”17 In his recent confirmation hearings, Chief Justice John Roberts condemned the practice for expanding judicial discretion and granting unaccountable foreign judges influence over American lawmaking.18 And Attorney General Alberto Gonzales contends that “the use of foreign law poses a direct threat to legitimacy, including to the legitimacy of the Court itself.”19

Democrats will Backlash

Democrats will get on board for stripping to attack the Roberts court.

Neavl Devins, Prof. of Law & Government @ William and Mary, ‘6 [90 Minn. L. Rev. 1337, “Should the Supreme Court Fear Congress?” ln]

On the other hand, it is theoretically possible that Democrats will soon regain control of the Congress. See Robin Toner, Democrats See Dream of ‘06 Victory Taking Form, N.Y. TIMES, Oct. 13, 2005, at A1. Should that hap- pen, it is possible that Democratic lawmakers would take aim at the Roberts Court. Against the backdrop of recent Republican efforts to strip the federal courts of jurisdiction, it is conceivable that Democrats too would be willing to pursue jurisdiction-stripping measures. And if a Democrat were elected presi- dent in 2008, it is possible that such court-curbing legislation would be signed, not vetoed

Stripping --> Rollback (1/2)

Stripping means rollback of the plan, at a minimum.

Dion Farganis, Assistant Professor, Department of Political Science, Bowling Green State University, 2009. [SSRN, Court Curbing in the Modern Era: Should Supreme Court Justices Really Worry About Attacks from Congress?, http://ssrn.com/abstract=1430723]

The vast majority of congressional responses to the subversion law decisions were aimed at modifying the effects of the decisions themselves (see Murphy 1962: 170-220). Others, however, were more serious threats to the Court itself. Specifically, two bills tried to make the justices more accountable by requiring their popular election rather than appointment (H.R. J. Res. 476 and H. J. Res. 536, 85th Cong., 2nd Sess., 1958). One other proposed reconfirmation of the justices after a given number of years (S. J. Res. 14, 85th Cong., 1st Sess., 1957). However, none of these bills made it out of committee. More aggressive attempts to “delegitimate the Court” itself also increased dramatically in 1957 and 1958 (Lasser 170; see also Powe 2000: 99- 102). In fact, by Ross’s (2002) account, “more Court-curbing measures received serious consideration during 1957-58 than at any time in the nation's history” (502). Of these, however, the only one that gained any real traction was the Jenner-Butler bill (S. 2646, 85th Co Cong., 1st Sess., 1957). That measure, sponsored by Senators William Ezra Jenner, a Republican from Indiana, and John Marshall Butler, Democratic from Maryland, sought to limit the Court’s jurisdiction in anti-subversion cases, just as the Reconstruction Congress had done with habeas corpus cases a century earlier.4 Ultimately the full bill failed to win congressional support, losing in the Senate by the narrowest of margins, 41 to 40. Murphy (1962) notes that this was more votes than Roosevelt ever managed to secure for his Court-packing plan, and calls the Jenner- Butler bill “an impressive demonstration of anti-Court strength” (208). However, it is important not to lose sight of the fact that the bill did fail. Along the same lines, other measures, such one that sought to protect state laws from federal legislative preemption (H.R. 3, 85th Cong., 1st Sess., 1957), were proposed multiple times during the late 1950s, but never gained sufficient support. Ross (2002) argues that “the remarkable support that [these measures] received in Congress demonstrated that efforts to abrogate the Court's power were not necessarily chimerical” (500). But again, the bills failed. 
Stripping makes the aff unenforceable—no one can bring challenges to enforce the law.

Joseph Blocher, J.D. (Yale Law School, 2006), April 2008. [92 Minn. L. Rev. 971, Article: Amending the Exceptions Clause, p. ln] These attempts illustrate a basic but ...if so, whether they pass.
These attempts illustrate a basic but often unrecognized truth: when Congress strips jurisdiction over a particular sub- ject matter, it often does so to protect laws in that subject- matter area from challenges brought under constitutional pro- visions or other legal bases. It is the grounds for challenge that suffer. So if Congress were to completely strip federal jurisdic- tion over challenges to the constitutionality of military commis- sions, for example, the “damage” would be to the Suspension Clause,186 the Fourth, Fifth, and Sixth Amendments,187 and the other legal grounds on which plaintiffs might challenge the mil- itary commissions. Unlike amendments, however, which can “reverse” the impact of unpopular amendments or Court deci- sions, jurisdiction-stripping is most effective as a preventative measure, to keep the Court from making such decisions in the first place.188 A public prayer amendment would effectively al- ter the Constitution to say that school prayer does not violate the Establishment Clause,189 while a jurisdiction-stripping act on the same subject would prevent federal courts from ruling that it does.190 While jurisdiction stripping does not necessarily amend the Constitution, it can have a similar effect by insulat- ing an entire issue from constitutional challenge. The next Sec- tion considers possible limits on this congressional power, spe- cifically analyzing whether these jurisdiction-stripping proposals are subject to the First Amendment’s Establishment Clause, and, if so, whether they pass.
Stripping --> Rollback (2/2)

Congress would essentially nullify the treaty.

Alex Glashausser, J.D., Associate Professor of Law, Washburn University School of Law, 2005. [50 Vill. L. Rev. 25, ARTICLE: DIFFERENCE AND DEFERENCE IN TREATY INTERPRETATION, p. ln]

The executive branch is not the only other governmental entity that can interfere with the treaty interpretation of U.S. courts. Congress can complicate matters by enacting legislation that conflicts with treaties, raising the specter of treaty nullification under the lex posterior doctrine. Although I have argued that courts should not stretch to harmonize treaties and statutes, n297 they do as a descriptive matter, and it may be inevitable that legislative acts affect judicial interpretations of treaties. The International Court is not subject to a corresponding influence. That Court also need not concern itself with the subtleties of federalism. In LaGrand, the United States argued to the International Court that its federal structure prevented the government from compelling states to comply with the Consular Convention, but the Court brushed aside that argument. n298 Ingrained judicial approaches also vary between the United States and The Hague. Most notably, the International Court theoretically limits [*80] the reach of its judgments to the case at hand, n299 whereas U.S. courts generally abide by the doctrine of stare decisis. That doctrine produces more stable, if not more correct, case law over time. Along the same lines, the U.S. Supreme Court's institutional role favors creating law for the future. Each year, it grants only approximately two percent of petitions for writ of certiorari; n300 in doing so, it considers which cases will have the widest impact beyond the individual litigants. n301 In contrast, the focus of the International Court is largely on the case before it. After all, each dispute is between nations and is weighty enough on its own. These diverse perspectives may affect the different courts' interpretations. Though the International Court's jurisdiction is not discretionary, n302 it does not hear nearly as many cases as the Supreme Court, and as a result, it can (and does) spend years on cases and write tomes about each one. n303 The International Court thus has the time, as well as the institutional inclination, to investigate foreign legal systems. n304 Moreover, U.S. courts are understandably Anglocentric. The International Court conducts its official business in English and French, and its fifteen judges hail from fifteen different countries. n305 It is no stretch to suggest that the International [*81] Court might take more seriously the need to compare versions of documents in multiple languages. n306 In short, institutional resources may play a role at the margins of the outcome of cases. A final factor that may affect the way courts interpret treaties is the likelihood of compliance. The U.N. Charter provides for the possible use of force to back up the judgments of the International Court, n307 but even though some Court judgments are openly flouted, n308 that possibility has never become a reality. n309 Indeed, the Court has acknowledged that once it issues a judgment, enforcement is largely a political issue. n310 Therefore, the Court sensibly may decide cases with one eye on its own legitimacy Court will be forced to curb to Congress’s will in future decisions even if stripping isn’t succesful.

Court Stripping Kills Future CIL Use
Court curbing efforts will dictate future outcomes, meaning the CP is a one-time farce. 

Dion Farganis, Assistant Professor, Department of Political Science, Bowling Green State University, 2009. [SSRN, Court Curbing in the Modern Era: Should Supreme Court Justices Really Worry About Attacks from Congress?, http://ssrn.com/abstract=1430723]. 

Overall, existing theoretical and empirical work suggests that Congress’s ability to “punish” the Court affects case outcomes. Where disagreement arises is over the issue of the Court’s actual level of weakness and vulnerability. Many commentators (and, apparently, many justices as well) tend to see the Court as quite weak relative to Congress. Others suggest that the importance of congressional attacks is overstated, and that more emphasis should be place on the frequency with which Court-curbing measures fail. In light of this open debate, a longitudinal review of Court-curbing activity is needed. 

Stripping will send an opposite and worse signal.

David T. Hutt, J.D., Ph.D., legal trainer in Washington, and former Adjunct Assistant Professor at Le Moyne College, and Lisa K. Parshall, Ph.D., Assistant Professor in the Department of History and Gov’t at Daemen College, 2007. [33 Ohio N.U.L. Rev. 113, Divergent Views on the Use of International and Foreign Law: Congress and the Executive versus the Court, p. ln]

Unlike the Supreme Court’s recent collegiality with international courts, such as the European Court of Human Rights, the efforts of the political branches to restrict U.S. cooperation with the ICC run in the opposite direction. Though ultimately to protect U.S. citizens from what several members of Congress see as a “monster”, the restrictions are likely to have a more profound impact on U.S. foreign relations as other nations and international organizations look with suspicion on U.S. reaction to the newest internation court. Whereas the Supreme Court’s decisions have had only limited, if any, international ramifications, the consequences of actions taken by Congress and the President in terms of impacting international and foreign law are much braoder. 
No international law shift – Alito and Roberts both opposed

Martin S. Flaherty, J.D., Prof. of Law @ Fordham, ‘6 [Ethics & International Affairs 20 (4), “Judicial Globalization in the Service of Self-Government,” igentaconnect]

Outside the Court, the debate continued as Justices Scalia and Breyer fa- mously joined issue in a debate at the U.S. Association of Constitutional Law.25 So too, as will be discussed, have American scholars. And so too, not for the ﬁrst time, did the Congress, which more than once ominously considered a bill that would have prohibited the federal judiciary from committing similar sins in future.26 Perhaps most important of all, the question of the legitimacy of judicial globalization arose during the hearings for the two most recent justices. Chief Justice Roberts appeared to betray a degree of Scalia-like skepticism without committing himself. To take the most suggestive example, he ﬁrmly rejected the possibility of relying on a hypothetical interpretation of the U.S. Constitu- tion by a German judge. Roberts mentioned two concerns with regard to reli- ance on foreign precedents to interpret the U.S. Constitution: ﬁrst, ‘‘democratic theory,’’ suggesting that only the views of those who participate in American democratic processes should count; second, the concern that ‘‘relying on foreign precedent doesn’t conﬁne judges’’ to the extent that domestic prece- dent does.27 Of course even the most wild-eyed internationalist has yet to make an argument that goes that far, almost certainly one reason the nominee felt he could oppose it without causing anyone offense. The signal was nonetheless clear enough. Justice Alito left less to the imagination. He summed up his views on constitutional interpretation by stating simply, ‘‘We have our own law. We have our own traditions. We have our own precedents. And we should look to that in interpreting our Constitution.’’28 

Plan --> Court Stripping
The plan would galvanize efforts  to strip court authority

CSM ‘5 (April 13, “Bringing the case against judges,” http://www.csmonitor.com/2005/0413/p15s02-usju.html)

WASHINGTON 'Activist judges" are out of control and waging a war on faith, religious conservatives are charging. That's why - even as the United States Senate prepares for a battle over the president's judicial nominations - a conservative coalition is working to broaden the fight to the federal judiciary as a whole. Its ultimate goal is to force Congress to rein in the judges. The Terri Schiavo case is but the latest in a litany of court decisions that have sparked conservatives' ire. Many were also outraged by rulings that called the words "under God" in the Pledge of Allegiance unconstitutional and that removed the Ten Commandments and Chief Justice Roy Moore from the Alabama high court. "An atmosphere of atheism is being forced upon us by the courts," says the Rev. Rick Scarborough, a Baptist pastor from Texas who heads the new alliance of Evangelicals, Catholics, and Jews that is leading the charge. The coalition - called the Judeo- Christian Council for Constitutional Restoration - is unabashedly pressing for radical steps. Congress has the power to undertake these, it says, given its authority to establish federal courts under Article III of the US Constitution. Proposed steps include withdrawing the courts' jurisdiction over all cases related to the acknowledgment of God or to the protection of marriage. They would extend to impeaching judges that substitute "their own views for the original meaning of the Constitution," or base a decision on foreign law; and to reducing or eliminating funding for the federal courts when judges "overstep their constitutional authority." "This is the shot over the bow," said Dr. Scarborough last Friday in Washington, as the group - which represents some 40 organizations - held the first of a series of conferences it plans to organize across the country to marshal grass-roots support. "We are trying to restore this country to its constitutional moorings so we are ruled by law and not by judges," he says. The coalition has backing from members in both houses of Congress, including House majority leader Tom DeLay (R) of Texas. Mr. DeLay addressed Friday's meeting via video, telling the group that the "judiciary has run amok" and that "Congress needs to reassert its authority." Concerns about the judiciary are simmering on several fronts at once. Senate majority leader Bill Frist (R) of Tennessee, who is trying to keep the focus on judicial nominations, responded to DeLay's statements saying, "We have a fair and independent judiciary today."

The plan causes congress to strip the courts jurisdiction

Sarah H. Cleveland, Prof. in law @ UT, ‘6 (31 Yale J. Int'l L. 1, “Our International Constitution,” ln)

Reference to international and foreign sources in constitutional analysis has provoked a sharp backlash from other members of the Court. Justice Scalia condemned the Court’s “discussion of . . . foreign views” in Lawrence as “dangerous” dicta,7 and invoked Justice Thomas for the proposition that “this Court . . . should not impose foreign moods, fads, or fashions on Americans.”8 Dissenting in Atkins, Chief Justice Rehnquist criticized the majority’s invocation of “the views of other countries,” emphasizing that under the Eighth Amendment, “‘American conceptions of decency . . . are dispositive.’”9 Likewise in Roper, Justice Scalia argued that the majority’s assumption “that American law should conform to the law of the rest of the world . . . ought to be rejected out of hand.”10 Indeed, in a recent address, Justice Scalia argued that “modern foreign legal material can never be relevant to an interpretation of . . . the meaning of . . . the U.S. Constitution.”11 Academic, press, and particularly congressional criticisms have been equally sharp. One proposed House resolution opposing the use of foreign authority criticized the Lawrence and Atkins majorities for “employ[ing] a new technique of interpretation called ‘transjudicialism.’”15 Congressman Tom Feeney of Florida, who co-sponsored another proposed resolution, has argued that “[t]he people of the United States have never authorized . . . any federal court to use foreign laws to essentially make new law or establish some rights or deny rights here in the United States.”16 At congressional hearings on the issue, witnesses have referred to the judiciary’s use of international and foreign sources as impeachable and “subversive.”17 In his recent confirmation hearings, Chief Justice John Roberts condemned the practice for expanding judicial discretion and granting unaccountable foreign judges influence over American lawmaking.18 And Attorney General Alberto Gonzales contends that “the use of foreign law poses a direct threat to legitimacy, including to the legitimacy of the Court itself.”19  

Court Stripping Kills Judicial Independence

Stripping on international law compromises judicial independence. 

Elizabeth Bulat Turner, J.D. candidate, Winter 2006. [23 Ga. St. U.L. Rev. 455, The Relevancy of Foreign Law as a Persuasive Authority and Congress’s Resposne to Its Use: A Preemptive Attack on the Constitution Restoration Act, p. ln]

In addition to ignoring history, denying judges the use of helpful parallel resources, and limiting the analysis of evolving standards of decency, other policy considerations warrant the rejection of section 201. 161 First , the adoption of this section is contrary to the goal of an independent judiciary. 126 The Framers thought it essential to have an independent judiciary. 163 That independence has been cultivated and fostered from the date Article III courts came into existence. 164 Section 201 seeks to impair the independence of the federal judiciary by dictating to the judicial courts what they amy and may not rely on when making judicial decisions. 165 Indeed, the CRA makes it an impeachable offense for any judge to rely on an authority prohibited by section 201. 166 Moreover, “[j]udicial independence means nothing if it does not allow for judges and justices to decide for themselves how to prioritize the sources on which they rely in decideing constituional cases”167 In limiting what sources a judge can rely on  at the risk of impeachment, Congress is not only dictating what authorities are permissible, but it, in effect, attempting to dictate outcomes. 168 This flies in the face of and independent judiciary and, as such, was a result the Framers sought to avoid. 169 For the checks and balances of our government to remain effective, an independent judiciary is essential, and the CRA puts those imperative checks and balnces at risk through the degradation of the independent judiciary. 170
**Executive Counterplan**
CP – 1NC
Text – The Executive Branch should …. Do the plan

Only actions taken by the Executive branch are perceived internationally.
David T. Hutt, J.D., Ph.D., legal trainer in Washington, and former Adjunct Assistant Professor at Le Moyne College, and Lisa K. Parshall, Ph.D., Assistant Professor in the Department of History and Gov’t at Daemen College, 2007. [33 Ohio N.U.L. Rev. 113, Divergent Views on the Use of International and Foreign Law: Congress and the Executive versus the Court, p. ln]

More importantly, the degree to which the judicial branch relies on foreign materials has far less of an impact than any legislative or executive willingness to defer to international law and standards. In the foreign arena, the courts' use of foreign law is unlikely to have any impact on the world opinion of the U.S. beyond the Strasbourg elite. Foreign populations are much more likely to be exposed, or actually care about decisions made by the President in military or foreign relations matters, than decisions of a very distant Supreme Court on purely U.S. domestic law. The policies of the Departments of Defense, Justice, and State hence are more closely watched by the politicians and populace in foreign lands then the decisions of five or more U.S. justices. In other words, comparative constitutionalism has more important political implications in the domestic arena than in the international arena, and even in the domestic realm, the legal implications may be slight.

PRESIDENT CAN IMPLEMENT TREATIES WITHOUT RATIFICATION- avoids the stripping DA
Baker Spring and Brett D. Schaefer, Heritage Foundation, BACKGROUNDER n. 1241, January 8, 1999, www.heritage.org/library/backgrounder/bg1241.html.

The treaties that have been signed but not ratified generally fall into one of three procedural categories: 1. Treaties that the executive branch is withholding from the Senate. The executive branch has withheld signed treaties from the Senate, some for long periods. For example, the 1989 United Nations Convention on the Rights of the Child was signed with great ceremony in 1995 by then-U.S. Ambassador to the United Nations Madeleine Albright. Yet the Administration has shown little inclination to transmit this treaty to the Senate for consideration. Historically, this kind of delay has occurred when an administration believed the Senate would not consent to a treaty's ratification. 2. Treaties that have been submitted to the Senate but on which no action has been taken. In some cases, the Senate has neither voted to reject the ratification of a treaty submitted by the executive branch nor granted its consent. Such inaction may result from a failure to muster the two-thirds vote necessary for approval or from the reluctance of a treaty's supporters to see it defeated. Some treaties have remained before the Senate for years. President Jimmy Carter, for example, signed the United Nations Convention on the Elimination of All Forms of Discrimination against Women in 1980 and submitted it to the Senate for advice and consent. The Senate Foreign Relations Committee approved it in 1994 and sent it to the full Senate for consideration, but the Senate referred it back to the committee, where it remains. 3. Treaties that the executive branch is attempting to observe or implement prior to Senate approval. For example, the Clinton Administration is attempting to implement provisions of a series of signed ABM agreements that effectively revive the 1972 ABM Treaty. It is sharing confidence-building information and executing transparency measures with would-be new partners of the United States under these agreements. The Strategic Arms Limitation Treaty II (SALT II), which was signed by President Carter in 1979 and which sought to impose limits on the number of U.S. and Soviet strategic nuclear weapons, is another example. President Carter asked the Senate to delay consideration of the treaty in 1980 following the Soviet invasion of Afghanistan. The U.S. Arms Control and Disarmament Agency (ACDA) then stated that customary international practice required the United States to refrain from acts that would defeat the object and purpose of the treaty, even though it had not been ratified. Later in 1980, President Carter announced that the United States would comply with the provisions of SALT II (which still lacked Senate approval) as long as the Soviet Union reciprocated. This policy of mutual restraint was extended under President Ronald Reagan until 1986
Solvency – President Perceived
PRESIDENT HAS SUBSTANTIAL INSTITUTIONAL ADVANTAGES IN FOREIGN POLICY-MAKING

Kenneth Mayer, University of Wisconsin-Madison, “Who Should Decide Foreign Policy?” Talk of the Nation, NATIONAL PUBLIC RADIO, April 28, 2003, npg.

Prof. MAYER: Well, a couple of explanations. Obviously the Cold War played an important part of that and the increasing importance of national defense and national security played to the president's strengths. There are a lot of things that the president can do in foreign policy. The president is essentially responsible for organizing the intelligence branch. The president has important controls over the kinds of information it can get out. And when we were faced with the specter of global nuclear war, there was a natural tendency to look to the president to resolve those concerns rather than Congress. Congress is a messy institution. It's composed of 535 essential equals. They have to achieve a majority to do just about anything, and when they get into a fight with the president, they often will have to achieve veto levels, or two-thirds. And so the rise of the national security state, the increasing importance of the federal government generally, both of those play to the president's strength. And one of the issues that arises with the end of the Cold war and the substitution of other security concerns was the question of whether the president would retain the same kinds of powers that he had during the Cold War. And you saw some kind of movement back and forth during the Clinton administration. But essentially September 11th took most of those questions off the table, at least for the time being.

PRESIDENT HAS IMMENSE POWERS OVER NATIONAL SECURITY INFORMATION

Kenneth R. Mayer, political science professor, University of Wisconsin-Madison, WITH THE STROKE OF A PEN: EXECUTIVE ORDERS AND PRESIDENTIAL POWER, 2001, p. 6.

Through executive orders, presidents have almost single-handedly created the federal government’s classification system for national security information, as well as the personnel clearance process that determines whether individuals will have access to that information. Though purely administrative in nature, these rules and procedures have produced dramatic violations of individual rights and civil liberties, and they have given the president decisive advantages in disputes with Congress over the course of American foreign policy. University of Wisconsin historian Stanley Kutler, in his 1997 book on President Richard M. Nixon’s White House tapes, traced the origins of Watergate to Nixon’s obsession with the leak of the Pentagon Papers, the infamous top-secret study of America’s involvement in Vietnam. The extent of presidential control over information has, according to political scientist Robert Spitzer, served as a “key source of presidential ascendancy” in the post-World War II political environment.

**Deference**
Courts Give Military Deference

Courts give deference to the military now

Ebel, federal appeals judge, 2009 (David, “Order and Judgment,”, 7-22-2009, http://ca10.washburnlaw.edu/cases/2003/07/02-2311.htm, ldg)
The presence of several of the Baker factors indicate that O'Connor's complaint presents a political question. His complaint argues that the war on Iraq is unconstitutional because of the intentions of the President and the armed forces in waging it. Yet the text of the Constitution commits the power to employ the nation's armed forces in war to Congress and the President. Congress has the power to declare war, to raise and support armies, to provide and maintain a navy, and to make rules governing these military bodies. U.S. Const. art I, § 8, cls. 11, 12, 13, 14. The Constitution also names the President as the commander-in-chief of the military forces. Id. art. II, § 2, cl. 1. And we can identify no judicially discoverable standards that would permit a court to determine whether the intentions of the president in prosecuting a war are proper. The Constitution does not speak to the question of what objectives are permissible when waging war. Such an inquiry would require courts to make a policy determination that is of a kind clearly for nonjudicial discretion. As we have said before, "courts afford the political branches of government a particularly high degree of deference in the area of military affairs, because the Constitution expressly confers authority over the military on the executive and legislative branches." Garvey, 256 F.3d at 1031. For these reasons, we conclude that O'Connor's lawsuit raises a non-justiciable political question. 

Deference Key to Executive Power

Deference good – ensures unitary executive power – solves security decisions
Pushaw 04 (Robert J. Pushaw, editor of Yale Journal of International Law, professor of law, “Defending Deference: A Response to Professors Epstein and Wells,” 69 Missouri Law Review, 2004)
The general conduct of military and foreign affairs fell into that category. Such powers, which in England had been an exclusively executive prerogative, were now allocated between Congress and the President-with no  share given to the judiciary.12 Article I provides that Congress can authorize  military action (through a formal declaration of war or otherwise);13 establish,  finance, and regulate the armed forces;14 and oversee the executive branch's  conduct of the war.15 Article II vests "executive power" exclusively in the  President16 and makes him the "Commander in Chief' to direct the war effort.'7 The Constitution does not delineate the extent of presidential power to  meet military crises absent prior legislative authorization. Nonetheless, it  seems logical to infer some emergency power, because only the unitary executive had the institutional capacity to take swift and firm action based on  the expert advice of department heads who possessed relevant and confidential information.'8 Whatever the precise distribution of powers between Congress and the President,19 however, it is clear that the judiciary had no role in  making, implementing, or evaluating military policy itself (e.g., decisions  about authorizing war, military training, strategy, committing troops, and the  like).20

Deference Key To Separation of Powers 

Deference key to separation of powers

Walter Hudson, Major, US Army, Military Law Review, March 1999 (159 Mil. L. Rev. 1)
First the separation of powers in the US Constitution gives authority to the executive ( and within it, ot the military) and legislative branches to create military policy. The judiciary has little compentence in this area. This is particularly true in the field of race relations and racial extremism in the Army. A commander is usually the one person suited to mae decisions to control racial extremism in his unit especially because of the great impact that extremism’s violent form of expression – hate crime – has on a unit’s good order and discipline. Second the military is a separate community, with its own norms and values. The military needs to be separate from society to maintain good order and discipline. This article uses the institutional/occupational thesis developed by the sociologist Charles Moskos 18 to explain the notion of the military as a separate community. This article further discusses how the necessity of keeping the military as a separate community is especially relevant in the area of race relations. 

Court treats military with deference to increase productivity and discipline

Walter Hudson, Major, US Army, Military Law Review, March 1999 (159 Mil. L. Rev. 1)
The Supreme Court often refers to the military as a “separate community” with the wholly uique purpose of providing for the nation’s defense and waging the nation’s wars. The Supreme court expressed this idea most notably in Solorio v. United States 249. In this case, The Court granted the military criminal jurisdiction over all of its active duty personnel at all times. Courts base the argument for the separate community doctrine on the military’s exigent function, on which the survival of the nation depends, and which has no analogue or parallel in civilian society 251. This function can best be accomplished by designating the military as a separate community. To provide for the nation’s defense and survival, this separate community abides by strict rules of discipline that will necessily involve
Deference is key to overall stability and readiness

 Wilkinson, 1996
The deference mandated by the Constitution has extended to a variety of challenges to Congressional and Executive decisions: Congress' power to order members of the National Guard into service, Perpich v. Department of Defense, 496 U.S. 334 (1990); the President's authority as Commander in Chief to "classify and control access to information bearing on national security," Department of the Navy v. Egan, 484 U.S. 518, 527 (1988); Congress' decision to require only males to register for the draft, Rostker, supra; Congress' regulation of the conduct of military personnel under the Uniform Code of Military Justice, Parker v. Levy, 417 U.S. 733 (1974); and the President's discretion as Commander in Chief to grant a military commission, Orloff v. Willoughby, 345 U.S. 83 (1953). Courts have also held that the question of a war's legality is nonjusticiable. Atlee v. Laird, 347 F. Supp. 689 (E.D.Pa. 1972), aff'd summarily sub nom. Atlee v. Richardson, 411 U.S. 911 (1973). Aside from the Constitution itself, the need for deference also arises from the unique role that national defense plays in a democracy. Because our nation's very preservation hinges on decisions regarding war and preparation for war, the nation collectively, as expressed through its elected officials, faces "'the delicate task of balancing the rights of servicemen against the needs of the military.'" Weiss, supra (quoting Solorio v. United States, 483 U.S. 435, 447-48 (1987)). To the degree that the judiciary is permitted to circumscribe the national security options of our elected officials, it "decreases the ability of the political branches to impose their will on another [nation and at] the worst, it permits the imposition of the will of another [nation] on the United States." James M. Hirschhorn, “The Separate Community: Military Uniqueness and Servicemen's Constitutional Rights,” 62 N.C. L. Rev. 177, 237-238 (1983). After all, "unless a society has the capability . . . to defend itself from the aggressions of others, constitutional protections of any sort have little meaning." Wayte v. United States, 470 U.S. 598, 612 (1985). National defense decisions not only implicate each citizen in the most profound way. Such decisions also require policy choices, which the legislature is equipped to make and the judiciary is not. "Congress, working with the Executive Branch, has developed a system of military criminal and administrative law that carefully balances the rights of individual servicemembers and the needs of the armed forces." Sam Nunn, “The Fundamental Principles of the Supreme Court's Jurisprudence in Military Cases,” 29 Wake Forest L. Rev. 557, 566 (1994). While Congress and the President have access to intelligence and testimony on military readiness, the federal judiciary does not. While Congress and the members of the Executive Branch have developed a practiced expertise by virtue of their day-to-day supervision of the military, the federal judiciary has not. The judiciary has no Armed Services Committee, Foreign Relations Committee, Department of Defense, or Department of State. As the Supreme Court has noted, "the lack of competence on the part of the courts [with respect to military judgments] is marked." Rostker, supra. In fact, it is difficult to conceive of an area of governmental activity in which the courts have less competence. The complex, subtle, and professional decisions as to the composition, training, equipping, and control of a military force are essentially professional military judgments, subject always to civilian control of the Legislative and Executive Branches. Gilligan v. Morgan, 413 U.S. 1, 10 (1973). Finally, the imprimatur of the President, the Congress, or both imparts a degree of legitimacy to military decisions that courts cannot hope to confer. Even when there is opposition to a proposed change --as when Congress abolished flogging in the 19th century or when President Truman ended the military's racial segregation in 1948, see Hirschhorn, supra --the fact that the change emanates from the political branches minimizes both the likelihood of resistance in the military and the probability of prolonged societal division. In contrast, when courts impose military policy in the face of deep social division, the nation inherently runs the risk of long-term social discord because large segments of our population have been deprived of a democratic means of change. In the military context, such divisiveness could constitute an independent threat to national security.

Deference Key To Readiness

Deference key to readinesss and effective deployment

Walter Hudson, Major, US Army, Military Law Review, March 1999 (159 Mil. L. Rev. 1)
Why should there be judicial deference to the Army’s policy on extremism? There are two principal reasons. First, the Constitution’s seperatio of powers doctrin gives control to of the military to the legislative and executive branches, with no explicit role for the judiciary. Second, the military is a “separate community” with a highly unique mission that requires it to be separate and unique from civilian society, with more stringent standards and less constitutional protections for soldiers than for civilians 217 Both of these are especially relevant when reviewing the Army’s extremist policy.
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