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Indicts
Giles is wrong
Douglas 10 (Editor Richard J. Douglas, LCDR (USNR), has served as chief counsel of the Senate Foreign Relations Committee and General Counsel of the Senate Intelligence committee. He was a Deputy Assistant Secretary of Defense from 2006 to 2009. He was recalled to active duty and deployed to Iraq in 2006-07. In the 1970s he was a machinist’s mate on a fast attack submarine.  “The UN Law of the Sea Treaty: Threatening to Put the U.S. Navy in a Straitjacket” February 23 2010 http://www.familysecuritymatters.org/publications/id.5571/pub_detail.asp
In her article entitled “Why we need the Law of the Sea Treaty (Navy, December 2009), Meg Giles deserves credit for revisiting a politically and legally controversial topic with direct implications for the Navy: whether the U.S. should accede to the vast and deeply flawed UN Convention on the Law of the Sea (“UNCLOS” or “the Convention”). But the article – essentially a review of venerable pro-UNCLOS talking points – failed to explore adequately the concerns of many UNCLOS opponents. This should be remedied because Ms. Giles wrote for a Navy audience, and it is precisely the Navy which is most likely to suffer direct harm from U.S. accession to UNCLOS.

The Navy relies on flawed info – the shouldn’t like it

Douglas 10 (Editor Richard J. Douglas, LCDR (USNR), has served as chief counsel of the Senate Foreign Relations Committee and General Counsel of the Senate Intelligence committee. He was a Deputy Assistant Secretary of Defense from 2006 to 2009. He was recalled to active duty and deployed to Iraq in 2006-07. In the 1970s he was a machinist’s mate on a fast attack submarine.  “The UN Law of the Sea Treaty: Threatening to Put the U.S. Navy in a Straitjacket” February 23 2010 http://www.familysecuritymatters.org/publications/id.5571/pub_detail.asp
These are logical and fair questions, and the answer is simple: because Navy leaders – who are generally not experts in international diplomacy or treaty law – are forced to rely on assurances from law school professors, State Department lawyer/diplomats, and Navy lawyers that, under UNCLOS, “our military activities could never be reviewed by the UN court” (presumably this would include intelligence activity, but this is left dangerously unclear in the Convention). The professors, diplomats and lawyers confidently assure Navy operational leaders, line officers, and salts that the Navy would be safely and fully “insulated” from the UN court by the UNCLOS text and that the UN court will never overstep its bounds. But hold on. Not so fast. In the 4th Amendment to the U.S. Constitution (dealing with searches and seizures), the words “exclusionary rule” and “Miranda warnings” do not appear. So where did these now-familiar concepts in our search and seizure jurisprudence come from? Answer: they are the inventions of activist judges who disregarded efforts by U.S. federal and state prosecutors to prevent judicial re-writing of the Constitution’s plain text.

Squo solves

Norms and other treaties solve now – risk of an impact turn
Douglas 10 (Editor Richard J. Douglas, LCDR (USNR), has served as chief counsel of the Senate Foreign Relations Committee and General Counsel of the Senate Intelligence committee. He was a Deputy Assistant Secretary of Defense from 2006 to 2009. He was recalled to active duty and deployed to Iraq in 2006-07. In the 1970s he was a machinist’s mate on a fast attack submarine.  “The UN Law of the Sea Treaty: Threatening to Put the U.S. Navy in a Straitjacket” February 23 2010 http://www.familysecuritymatters.org/publications/id.5571/pub_detail.asp
In the second place, a reader’s logical assumption upon seeing the Navy’s pro-accession argument is that the vital international freedom of navigation norms the Navy desires are not codified already somewhere else. But this assumption is wrong: in truth, virtually everything that the Navy insists can only be protected by accession to UNCLOS is already covered in existing treaties to which the U.S. is a party. These treaties remain in force, and will remain in force independently of UNCLOS. A series of international conventions on freedom of navigation was opened for signature in 1958, and the U.S. became a party to most of them. Nearly all the navigational provisions in UNCLOS (an example of one exception: transit passage through archipelagic straits) were lifted verbatim from the 1958 conventions. As such, UNCLOS is largely redundant and unnecessary because it simply repeats norms which are already codified and binding in other treaties.

Norms and CIL check the good parts

Bandow 4 (Doug Bandow is a senior fellow at the Cato Institute, specializing in foreign policy and civil liberties. He worked as special assistant to President Reagan and editor of the political magazine Inquiry. He writes regularly for leading publications such as Fortune magazine, National Interest,Wall Street Journal, and Washington Times. Bandow speaks frequently at academic conferences, on college campuses, and to business groups. Bandow has been a regular commentator on ABC, CBS, NBC, CNN, Fox News Channel, and MSNBC. He holds a J.D. from Stanford University. This article was published in the Weekly Standard, week of March 15, 2004. Copyright (c) 2004, News Corporation, Weekly Standard. All Rights Reserved Sink the Law of the Sea Treaty  http://www.cato.org/pub_display.php?pub_id=2567
Why, given all this, was the Senate Foreign Relations Committee eager to sign on? The treaty is not without benefits. Provisions regarding the environment, resource management, and rights of transit generally are positive, though many reflect what is now customary international law, even in the absence of U.S. ratification. Lugar notes that "law and practice with respect to regulation of activities off our shores is already generally compatible with the Convention." This would seem to be an equally strong argument for not ratifying the treaty.

Defense

No sea mining

Bandow 4 (Doug Bandow is a senior fellow at the Cato Institute, specializing in foreign policy and civil liberties. He worked as special assistant to President Reagan and editor of the political magazine Inquiry. He writes regularly for leading publications such as Fortune magazine, National Interest,Wall Street Journal, and Washington Times. Bandow speaks frequently at academic conferences, on college campuses, and to business groups. Bandow has been a regular commentator on ABC, CBS, NBC, CNN, Fox News Channel, and MSNBC. He holds a J.D. from Stanford University. This article was published in the Weekly Standard, week of March 15, 2004. Copyright (c) 2004, News Corporation, Weekly Standard. All Rights Reserved Sink the Law of the Sea Treaty  http://www.cato.org/pub_display.php?pub_id=2567
The treaty's mining scheme is flawed in its very conception. Although many people once thought untold wealth would leap from the seabed, land-based sources have remained cheaper than expected, and scooping up manganese nodules and other resources from the ocean floor is logistically daunting. There is no guarantee that seabed mining will ever be commercially viable.

Empirics – we have been fine without LOST for 30 years

Bandow 4 (Doug Bandow is a senior fellow at the Cato Institute, specializing in foreign policy and civil liberties. He worked as special assistant to President Reagan and editor of the political magazine Inquiry. He writes regularly for leading publications such as Fortune magazine, National Interest,Wall Street Journal, and Washington Times. Bandow speaks frequently at academic conferences, on college campuses, and to business groups. Bandow has been a regular commentator on ABC, CBS, NBC, CNN, Fox News Channel, and MSNBC. He holds a J.D. from Stanford University. This article was published in the Weekly Standard, week of March 15, 2004. Copyright (c) 2004, News Corporation, Weekly Standard. All Rights Reserved Sink the Law of the Sea Treaty  http://www.cato.org/pub_display.php?pub_id=2567
Critics of the U.S. refusal to sign in 1982 predicted ocean chaos, but not once has an American ship been denied passage. No country has had either the incentive or the ability to interfere with U.S. shipping. And if they had, the treaty would have been of little help. In 1998 Law of the Sea Treaty supporters agitated for immediate ratification because several special exemptions for the United States were set to expire; Washington did not ratify, and no one seems to have noticed. Now Lugar worries that Washington could "forfeit our seat at the table of institutions that will make decisions about the use of the oceans." Yet last October Assistant Secretary of State John F. Turner told the Senate Foreign Relations Committee that America has "had considerable success" in asserting "its oceans interests as a nonparty to the Convention."

LOST decreases naval power

Restricts naval power -courts
Douglas 10 (Editor Richard J. Douglas, LCDR (USNR), has served as chief counsel of the Senate Foreign Relations Committee and General Counsel of the Senate Intelligence committee. He was a Deputy Assistant Secretary of Defense from 2006 to 2009. He was recalled to active duty and deployed to Iraq in 2006-07. In the 1970s he was a machinist’s mate on a fast attack submarine.  “The UN Law of the Sea Treaty: Threatening to Put the U.S. Navy in a Straitjacket” February 23 2010 http://www.familysecuritymatters.org/publications/id.5571/pub_detail.asp
A good question and here is the answer. The harm would be concrete, and potentially irreversible, in the following way: the 1958 conventions did not interfere with the exclusive right of countries accepting these treaty regimes to solve navigational disputes bilaterally (where our leverage is strongest). In contrast, UNCLOS created a massive international UN court in Hamburg, Germany, to resolve disputes arising under the Convention on issues like – you guessed it – freedom of navigation. Thus, U.S. accession to UNCLOS would be a watershed moment, posing a very new and very concrete reality: for the first time, our adversaries would be able to use a UN tribunal to help them restrict or hamper Navy navigational decisions which may now, under the 1958 regime, be made freely and solely by our nation, without UN or other international interference.

LOST kills bilateral conflict resolution
Douglas 10 (Editor Richard J. Douglas, LCDR (USNR), has served as chief counsel of the Senate Foreign Relations Committee and General Counsel of the Senate Intelligence committee. He was a Deputy Assistant Secretary of Defense from 2006 to 2009. He was recalled to active duty and deployed to Iraq in 2006-07. In the 1970s he was a machinist’s mate on a fast attack submarine.  “The UN Law of the Sea Treaty: Threatening to Put the U.S. Navy in a Straitjacket” February 23 2010 http://www.familysecuritymatters.org/publications/id.5571/pub_detail.asp
In other words, by accepting UNCLOS, U.S. bilateral leverage in navigational disputes will disappear with the stroke of a pen. It will be replaced with a fervent hope, a wish, and a roll of the dice that activist UN judges plucked from the developing world will resist the opportunity to go after our Navy and its global role – no matter what the Convention text says about the sanctity of military operations. Cheered on by our adversaries, these UN judges will freely hand down restraining orders, advisory opinions, and decisions (whether we like it or not) about our Navy’s navigational activity – and our intelligence activity – that are unreviewable. And unlike own system, under UNCLOS there is no vigilant legislature capable of reining in the excesses of an overreaching and politicized UN tribunal. The only way to avoid this is to avoid accession to UNCLOS. 
Causes domestic resistance to naval power

Douglas 10 (Editor Richard J. Douglas, LCDR (USNR), has served as chief counsel of the Senate Foreign Relations Committee and General Counsel of the Senate Intelligence committee. He was a Deputy Assistant Secretary of Defense from 2006 to 2009. He was recalled to active duty and deployed to Iraq in 2006-07. In the 1970s he was a machinist’s mate on a fast attack submarine.  “The UN Law of the Sea Treaty: Threatening to Put the U.S. Navy in a Straitjacket” February 23 2010 http://www.familysecuritymatters.org/publications/id.5571/pub_detail.asp
It should also be noted that U.S. accession to UNCLOS will be a force-multiplier for home-grown opponents of Navy activity. Opponents of SONAR training and other vital Navy operations will quickly use UNCLOS in U.S. federal and state courts to hamstring our fleet. The Navy has battled back such challenges so far, but UNCLOS accession will change the landscape dramatically in ways unfavorable to our fleet and its operational readiness.

Naval Power Impacts

Naval power deters great power wars
Conway, Roughead and Allen, 07 – *General of U.S. Marine Corps and Commandant of the Marine Corps, Admiral of U.S. Navy and Chief of Naval Operations, *Admiral of U.S. Coast Guard and Commandant of the Coast Guard (*James Conway, Gary Roughead, *Thad Allen, October 2007, “A Cooperative Strategy for 21st Century Seapower”, p. 8-10  http://www.navy.mil/maritime/Maritimestrategy.pdf) 

This strategy reaffirms the use of seapower to influence actions and activities at sea and ashore. The expeditionary character and versatility of maritime forces provide the U.S. the asymmetric advantage of enlarging or contracting its military footprint in areas where access is denied or limited. Permanent or prolonged basing of our military forces overseas often has unintended economic, social or political repercussions. The sea is a vast maneuver space, where the presence of maritime forces can be adjusted as conditions dictate to enable flexible approaches to escalation, de-escalation and deterrence of conflicts The speed, flexibility, agility and scalability of maritime forces provide joint or combined force commanders a range of options for responding to crises. Additionally, integrated maritime operations, either within formal alliance structures (such as the North Atlantic Treaty Organization) or more informal arrangements (such as the Global Maritime Partnership initiative), send powerful messages to would-be aggressors that we will act with others to ensure collective security and prosperity. United States seapower will be globally postured to secure our homeland and citizens from direct attack and to advance our interests around the world. As our security and prosperity are inextricably linked with those of others, U.S. maritime forces will be deployed to protect and sustain the peaceful global system comprised of interdependent networks of trade, finance, information, law, people and governance. We will employ the global reach, persistent presence, and operational flexibility inherent in U.S. seapower to accomplish six key tasks, or strategic imperatives. Where tensions are high or where we wish to demonstrate to our friends and allies our commitment to security and stability, U.S. maritime forces will be characterized by regionally concentrated, forward-deployed task forces with the combat power to limit regional conflict, deter major power war, and should deterrence fail, win our Nation’s wars as part of a joint or combined campaign. In addition, persistent, mission-tailored maritime forces will be globally distributed in order to contribute to homeland defense-in-depth, foster and sustain cooperative relationships with an expanding set of international partners, and prevent or mitigate disruptions and crises. Credible combat power will be continuously postured in the Western Pacific and the Arabian Gulf/Indian Ocean to protect our vital interests, assure our friends and allies of our continuing commitment to regional security, and deter and dissuade potential adversaries and peer competitors. This combat power can be selectively and rapidly repositioned to meet contingencies that may arise elsewhere. These forces will be sized and postured to fulfill the following strategic imperatives: Limit regional conflict with forward deployed, decisive maritime power. Today regional conflict has ramifications far beyond the area of conflict. Humanitarian crises, violence spreading across borders, pandemics, and the interruption of vital resources are all possible when regional crises erupt. While this strategy advocates a wide dispersal of networked maritime forces, we cannot be everywhere, and we cannot act to mitigate all regional conflict. Where conflict threatens the global system and our national interests, maritime forces will be ready to respond alongside other elements of national and multi-national power, to give political leaders a range of options for deterrence, escalation and de-escalation. Maritime forces that are persistently present and combat-ready provide the Nation’s primary forcible entry option in an era of declining access, even as they provide the means for this Nation to respond quickly to other crises. Whether over the horizon or powerfully arrayed in plain sight, maritime forces can deter the ambitions of regional aggressors, assure friends and allies, gain and maintain access, and protect our citizens while working to sustain the global order. Critical to this notion is the maintenance of a powerful fleet—ships, aircraft, Marine forces, and shore-based fleet activities—capable of selectively controlling the seas, projecting power ashore, and protecting friendly forces and civilian populations from attack Deter major power war. No other disruption is as potentially disastrous to global stability as war among major powers. Maintenance and extension of this Nation’s comparative seapower advantage is a key component of deterring major power war. While war with another great power strikes many as improbable, the near-certainty of its ruinous effects demands that it be actively deterred using all elements of national power. The expeditionary character of maritime forces—our lethality, global reach, speed, endurance, ability to overcome barriers to access, and operational agility—provide the joint commander with a range of deterrent options. We will pursue an approach to deterrence that includes a credible and scalable ability to retaliate against aggressors conventionally, unconventionally, and with nuclear forces.

Naval power key to US military primacy and global stability 

Cropsey, 10, “Seth, Senior Fellow Seth Cropsey began his career in government at the Defense Department as Assistant to the Secretary of Defense Caspar Weinberger and subsequently served as Deputy Undersecretary of the Navy in the Reagan and Bush administrations, where he was responsible for the Navy’s position on efforts to reorganize DoD, development of the maritime strategy, the Navy’s academic institutions, naval special operations, and burden-sharing with NATO allies. In the Bush administration, Cropsey moved to OSD to become acting assistant secretary, and then principal deputy assistant Secretary of Defense for Special Operations and Low-Intensity Conflict. Ebb Tide, September/October” www.the-american-interest.com/ article.cfm?piece=858
Only one statement can be made with certainty about the future of the U.S. Navy: Its strength is a necessary precondition of U.S. continuance as a great power. A robust, globally distributed and technologically superior naval force does not ensure the future of American international preeminence, but a waning fleet composed of fewer and less fearsome vessels guarantees the decline of U.S. influence in the world. Venice, Spain, Holland, France and England learned the identical lesson over the past 500 years: The loss of seapower paralleled and was in large measure responsible for their decline as great powers. Seapower is an uncommonly flexible instrument of national power. It can and has been used to supply humanitarian assistance, as it did for the survivors of the Indian Ocean tsunami in December 2004 and more recently following the Haitian earthquake in January 2010. It can be used to pummel an enemy, as carrier-based strike craft are doing today to our enemies in Afghanistan. The Navy critically supports the amphibious operations of the U.S. Marines. It also supports important national purposes that fall between disaster relief and combat. For example, it supports our trade in and access to strategic resources, keeps sea lanes secure in peace and war, and assures allies of our presence and commitment. By maintaining sufficient combat power to provide allies with security by deterring and protecting against ballistic missile attack, it reduces the incentives to proliferate weapons of mass destruction and lowers the prospect of destabilizing regional security competitions. And the Navy, last but not least, also reinforces U.S. diplomacy, collects intelligence and supports homeland security by monitoring the movement of potentially dangerous cargo destined for U.S. or allied ports. A shorter, more conceptual way of putting all this is to say that U.S. seapower protects our vital interest in a benign international order, thus providing a global common good that simultaneously enables America to do well for itself and to do good for others. Despite the critical role of the Navy, the prevalence of land conflicts in recent years—the 1989 invasion of Panama, the 1990–91 Gulf War, the Balkan wars of the 1990s, the post-September 11 invasions of Afghanistan and Iraq (and the ongoing counterinsurgency campaigns there)—have propelled American seapower into virtual obscurity. This is not to say that the Navy has not participated in all these conflicts, but that the historically unprecedented concentration on land warfare has led a generation of American lawmakers, their staffs, policy experts and the media to take U.S. maritime interests for granted. This has engendered an unprecedented ignorance of the political and broadly strategic role of seapower in providing American and global security. American Presidents from George Washington to George H.W. Bush knew from history and their own experience alike that America was preeminently a seapower, and that American security has been inseparable from the development of seapower and the ideas that govern it. It still is. Indeed, the demand for U.S. seapower will only grow in the years ahead. It will grow, for example, if Iran becomes a nuclear power and the oil-rich Gulf states require shelter under an American deterrent umbrella. The Obama Administration has already increased the demand for naval force by promising to place a U.S. seaborne ballistic missile shield in the Mediterranean to protect Europe against intermediate-range Iranian ballistic missiles. But if Iran is a jihadist state with nuclear ambitions, Pakistan is an existing nuclear state with a potential to turn jihadist or to collapse. Pakistan’s shaky future and Turkey’s increasingly problematic descent into the hands of Islamist rule will almost certainly enlarge demand for U.S. deterrent naval force in the Mediterranean Sea and Indian Ocean. Then there is China, whose growing wealth, nationalism, ambition and need for energy and raw materials have prompted it to cultivate an expanding, increasingly powerful navy, one of whose explicit goals is to deny U.S. naval vessels access to the western Pacific. This is an objective that China’s growing inventory of sophisticated anti-ship ballistic missiles brings into the realm of possibility. The United States is, or at any rate ought to be, as resistant to an Asian hegemon as it was to a European or Eurasian one in the World Wars and the Cold War that followed. To note that China is neither a liberal state nor likely to become one soon is not tantamount to searching abroad for monsters to destroy. Nor is it spiting hope to point out that regional balances against potential hegemons do not burst spontaneously into being. China’s brand of politicized mercantilism precludes meaningful partnerships with the United States on issues of strategic gravity. In that light, Chinese hegemony in East Asia would undermine or neutralize U.S. military, diplomatic and economic relations with nations ranging from Japan to India, exacting a cost to America’s international position that cannot be readily imagined. No single instrument of U.S. policy is more effective than a strong U.S. Navy at moderating Chinese behavior—behavior such as its challenges to U.S. intelligence ships in international waters, its belligerent and recently expanded territorial claims to the South China Sea, or its de facto support for Iran’s nuclear program. American power is a necessary ingredient in a peaceful balance of power and perception in Asia. A U.S. Navy that can defend itself, protect American allies and continue the stabilizing presence of American forces in the western Pacific is the best way to prevent major conflicts. Its absence or abject weakness would be an invitation to calamity.
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