AFF – No Solvency – Funding 

The executive branch can’t solve the case-only Congress can provide the needed funds and oversight

Kuenzi 2004 

(Jeffrey, Congressional Research Service Policy Papers, Required for linguists in government agencies, October 8, 2k4, www.lexis.com)

To a large extent finding language qualified personnel for government agencies is a responsibility of the Executive Branch, but Congress must appropriate funds for agency efforts, and it conducts oversight of programs. In addition, funding for foreign language instruction in civilian institutions originates in legislation. At the present time, a number of issues in regard to foreign language capabilities appear to be receiving congressional attention. This report addresses many of these issues and is intended as background only and will not be updated.

Orders that require funding less powerful, require congressional action

William G. Howell (Professor at Harvard University) September 2005 “Unilateral Powers: A Brief Overview,” Presidential Studies Quarterly

If it has one, the power to appropriate money for unilaterally created programs is Congress's trump card. When a unilateral action requires funding, considerable influence shifts back to the legislative branch—for in these instances, a president's directive requires positive action by Congress. Whereas before, presidents needed only to block congressional efforts to amend or overturn their orders—something more easily done, given the well-documented travails of the legislative process—now they must build and sustain the coalitions that often prove so elusive in collective decision-making bodies. And should they not secure it, orders written on paper may not translate into action taken on the ground.

Funding concerns constrain power of executive orders

William G. Howell (Professor at Harvard University) September 2005 “Unilateral Powers: A Brief Overview,” Presidential Studies Quarterly

These three caveats aside, the exigencies of funding recommend an important distinction. The president's powers of unilateral action are greatest when they do not require congressional appropriation. For where funding is required, nonaction on the part of Congress can lead to the demise of a unilaterally created agency or program. And as a consequence, the president's power of unilateral action diminishes, just as congressional influence over the scope and operations of these agencies and programs expands.

AFF – Rollback – Courts
The court overturned clinton’s executive orders

Todd Gaziano (Senior Fellow in Legal Studies and Director of the Center for Legal Judicial Studies at Heritage Foundation) 2001 Texas Review of Law & Politics, 5 Tex. Rev. Law & Pol. 267

In 1993, President Clinton urged Congress to enact a statute that would prohibit employers from hiring permanent replacements for striking workers. The right to hire such permanent replacement workers was firmly established in both the National Labor Relations Act (NLRA) and in decisions of the Supreme Court.  Congress refused to authorize the change in law in 1993-1994.  Shortly after Republicans gained control of Congress in 1995, the President issued Executive Order 12,954, an attempt to achieve through executive fiat what he could not achieve through legislation.  President Clinton claimed authority under the Federal Property and Administrative Services Act (the "Procurement Act") to require all large government contractors, which employed roughly twenty-two percent of the labor force, to agree not to hire permanent replacements for lawfully striking employees.  In Chamber of Commerce of the United States v. Reich, the United States Court of Appeals for the District of Columbia Circuit unanimously overturned the executive order and the implementing regulations that had been issued by the Secretary of Labor. The court first determined that it had jurisdiction over the case - despite what the court described as President Clinton's "breathtakingly broad claim of non-reviewability of presidential actions." In short, the court said that it did not have to defer to the President's claim that he was acting pursuant to lawful authority under the Procurement Act. 

There is no judicial enforcement of executive orders

Kenneth Mayer (Associate Professor of Political Science at University of Wisconsin-Madison) 2001 With the Stroke of a Pen: Executive Orders and Presidential Power, p. 59-60

In practice, however, it is almost impossible for private claimants to allege violations of an executive order itself or seek damages as a remedy for violations against another private party.  Recent court rulings are consistent on this point, holding that executive orders do not generally permit citizens to insist on judicial enforcement of the orders’ requirements.  More commonly, aggrieved parties must rely exclusively on administrative remedies to resolve disputes that may arise. An executive order issued as part of a statutory delegation of power, or as part of the process of carrying out a statute, may create enforceable private rights, but only if the statute or the order clearly intended to create such a right. Presidents routinely seek to preempt litigation over their orders, most commonly by inserting within each order a section that denies any intention to create or alter private rights. And if a statute commits a question or determination solely to presidential discretion, the president’s actions are not themselves reviewable.  Litigation over whether government agencies have complied with an executive order raises a different set of issues, but here too the courts have been reluctant to step in. As a rule, federal courts have consistently ruled that matters relating to internal management procedures and practices in the executive branch are not subject to judicial review.

AFF – Rollback – Congress

Abuse of executive authority risks draconian crackdown, threatening critical executive constitutional power

The National Journal January 1, 2000
Some legal experts counsel Congress to be careful not to usurp legitimate presidential power. One expert urging caution is Douglas Cox, a lawyer who was deputy assistant attorney general in the Office of Legal Counsel at the Justice Department during the Bush Administration. "When a President overreaches and uses executive orders to invade or supersede the legislative powers of Congress, Congress may be sufficiently provoked to consider an across-the-board approach to rein in those abuses," he told the House Rules subcommittee. "Although that reaction is understandable, Congress must be careful to understand the extent to which executive orders are a necessary adjunct of the President's constitutional duties," Cox added. "At all times, Congress has ample legislative and political means to respond to abusive or lawless executive orders, and thus Congress should resist the temptation to pursue more sweeping, more draconian, and more questionable responses."

Opposition to executive order risks overturn

The National Journal January 1, 2000
Perhaps the most strenuous opposition to a Clinton executive order came in response to his 1996 proclamation, under a 1906 law, setting up the 1.7 million-acre Grand Staircase-Escalante National Monument in Utah. Westerners and property-rights activists screamed, "land grab"-even though much of the land was federally owned. On other domestic fronts, Clinton has issued an order barring federal contractors from hiring replacements for strikers (a federal court of appeals later overturned this order); set up the American Rivers Heritage Initiative; and created the "don't ask, don't tell" policy for gays in the military. Another order outlined procedures to assist federal agencies dealing with states, but the states objected that their authority would be usurped and the order was withdrawn.
AFF – XO Links to Politics
Unpopular XOs have political consequences and spark massive congressional backlash

Risen 4 [Clay, Managing editor of Democracy: A Journal of Ideas, M.A. from the University of Chicago “The Power of the Pen: The Not-So-Secret Weapon of Congress-wary Presidents” The American Prospect, July 16, http://www.prospect.org/cs/articles?article=the_power_of_the_pen]

The most effective check on executive orders has proven to be political. When it comes to executive orders, “The president is much more clearly responsible,” says Dellinger, who was heavily involved in crafting orders under Clinton. “Not only is there no involvement from Congress, but the president has to personally sign the order.” Clinton's Grand Staircase-Escalante National Monument executive order may have helped him win votes, but it also set off a massive congressional and public backlash. Right-wing Internet sites bristled with comments about “dictatorial powers,” and Republicans warned of an end to civil liberties as we know them. “President Clinton is running roughshod over our Constitution,” said then–House Majority Leader Dick Armey. Indeed, an unpopular executive order can have immediate--and lasting--political consequences. In 2001, for example, Bush proposed raising the acceptable number of parts per billion of arsenic in drinking water. It was a bone he was trying to toss to the mining industry, and it would have overturned Clinton's order lowering the levels. But the overwhelmingly negative public reaction forced Bush to quickly withdraw his proposal--and it painted him indelibly as an anti-environmental president. 

Executive orders turn the President into a lightning rod 

Cooper 97 [Phillip, Professor of Poli Sci @ University of Vermont, Administration and Society, Lexis]

Interestingly enough, the effort to avoid opposition from Congress or agencies can have the effect of turning the White House itself into a lightning rod. When an administrative agency takes action under its statutory authority and responsibility, its opponents generally focus their conflicts as limited disputes aimed at the agency involved. Where the White House employs an executive order, for example, to shift critical elements of decision making from the agencies to the executive office of the president, the nature of conflict changes and the focus shifts to 1600 Pennsylvania Avenue or at least to the executive office buildings The saga of the OTRA battle with Congress under regulatory review orders and the murky status of the Quayle Commission working in concert with OIRA provides a dramatic case in point. The nature and focus of conflict is in some measure affected by the fact that executive orders take administrative action outside the normal rules of administrative law. And although there are tensions in that field of law, the fact is that it has been carefully developed over time with the intention of accommodating the needs of administration and the demands for accountability by agencies filled with unelected administrators who make important decisions having the force of law in the form of rules and administrative adjudications. On one hand, administrative law requires open, orderly, and participative decision processes, but it also creates significant presumptions in favor of administrative agencies. The courts provide legal support in the form of favorable decisions as well as assisting agencies in enforcement through orders enforcing subpoena and other investigative authority while also ordering compliance with agency decisions once the investigations and decision processes are complete. Administrative law also provides a vehicle for integrating administrative decisions having the force of law with the larger body of law and policy. The use of executive orders to confound or circumvent normal administrative law is counterproductive and ultimately dysfunctional. 
Independent use of executive power saps political capital 

Simendinger ‘02 (Alexis, Staff Writer – National Journal, The Power of One, National Journal, 1-26, Lexis)

Bush's White House aides insist that the President knows how valuable his political capital is, and that he has to spend that capital wisely. To presidency scholars such as Richard E. Neustadt, who wrote a seminal 1960 book on the subject, real presidential power is the strength and standing to persuade, in order to bring about government action. It is not just the authority to effect change by edict. "From the veto to appointments, from publicity to budgeting, and so down a long list, the White House now controls the most encompassing array of vantage points in the American political system," Neustadt wrote. Bush's first year suggests he understood how to bargain when the policies at issue were most important to him personally tax cuts and school accountability, for instance. Before September 11, however, the President seemed to get into the most trouble when he exercised power alone. The cumulative uproar over arsenic in water, his early regulatory actions that had an anti-green tinge, and the energy policies that favored the oil and gas industries were sour notes for Bush with the public and with many in Congress. The White House is still feeling the effects of those missteps as Bush heads into his second year. 

AFF – SOP DA
8. Their executive order ignores Congressional legislation – that destroys separation of powers

[Ronald Turner, University of Alabama School of Law professor, JOURNAL OF LAW & POLITICS, Winter 1996, p. 1. (DRGCL/E264)]

The increased and aggressive presidential use of executive orders can present serious constitutional questions when there are no congressional or constitutional bases for a particular order. Orders not tethered to or derived from statutes or the Constitution raise issues about the legitimacy of presidential legislation because, as noted previously, lawmaking is a legislative function. Thus, the issuance of an executive order by a President without a clear statutory or constitutional basis can be inconsistent with the principle of separation of powers and the sequential trumping inherent in the constitutional system. A baseless and unauthorized order provides a means for the President to subvert the system of checks and balances, for she can make laws free from congressional involvement or agreement and is "able to make sweeping policy value choices without any check by either the federal courts or by a majority of Congress." Such unchecked executive power allows a President to "alter the distribution of the background set of private rights entitlements" and to evade the filtering mechanisms of the bicameral legislature and judicial review. Evasion is particularly problematic when different political parties dominate different branches of government. An executive order issued by the President of one party that declares national policy that is opposed by the opposition party with a legislative majority can result in a clash of ideologies and views as to the law that should govern the nation. As a result "strengthening a particular institution may not only improve its effectiveness but also the relative influence of a particular political party or ideology."

b. SOP checks nuclear war

Forrester, Professor at Hastings College of the Law at University of California, 1989
[Ray, George Washington Law Review, August]

[On the basis of this report, the startling fact is that one man alone has the ability to start a nuclear war. A basic theory--if not the basic theory of our Constitution--is that concentration of power in any one person, or one group, is dangerous to mankind. The Constitution, therefore, contains a strong system of checks and balances, starting with the separation of powers between the President, Congress, and the Supreme Court. The message is that no one of them is safe with unchecked power. Yet, in what is probably the most dangerous governmental power ever possessed, we find the potential for world destruction lodged in the discretion of one person.

