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Executive Order 1nc

Text: The president of the United States should issue an executive order enacting, via appropriate administrative agencies,              (insert the appropriate text)

Solvency

First, executive foreign policy superior to legislation for 5 reasons,  1. faster, 2. better information, 3. public demand, 4. weak interest groups,  5. congressional reluctance

Paul Peterson (Professor, Government at Harvard University) 1994 The President, The Congress, And The Making Of Foreign Policy, p. 14-15

The distinction between foreign and domestic issues has long been noticed. Two decades ago, in a classic essay written under the fetching title “the two presidencies,” the political scientist Aaron Wildavsky ([1966]1991) argued that modern presidencies were fraternal – but hardly identical – twins.  The one – the domestic policy president – was subject to the  debate, pressure politics and congressional infighting that is a concomitant of the ordinary workings of democratic processes.  The other – the foreign policy president – enjoyed an independent, respect, and prestige that enabled him to manage the external relations of the country quite autonomously.  Wildavsky identified several factors that differentiated domestic from foreign policy.  1. Since foreign policy questions often require “fast action”, they are more appropriate for executive than legislative decision making.  2. Presidents have vast “formal powers to commit resources in foreign affairs,” and they have “far greater ability than anyone else to obtain information on developments abroad.” 3. Since voters know little about foreign policy issues, they “expect the president to act in foreign affairs and reward him with their confidence”. 4. On foreign policy questions, “the interest group structure is weak, unstable, and thin.” 5. Members of Congress follow a “self-denying ordinance.  They do not think it is their job to determine the nation’s defense policies.” Wildavsky’s analysis was not so much an original statement as a summary of a more generally held scholarly perception.  Robert Dahl had put forth much the same argument more than a decade earlier: “In foreign policy the president proposes, the congress disposes”, Dahl wrote, adding that: “in a very large number of highly important decisions about foreign policy, the Congress does not even have the opportunity to dispose.” (1964, 58).  Samuel Huntington similarly concluded that “strategic programs are determined in the executive rather than the Congress.”  “Just as power to legislate strategic programs was at one time, at least in theory, shared by President and Congress, so it is now, very much in practice, shared by the President and a variety of agencies within the executive branch. (1961, 146, 127-28).  Richard Fenno’s views were a little different: “Foreign Affairs members…help make policy in an environment strongly dominated by the President… [They} have been hard put to develop any strategic posture than one calling for responsiveness to executive branch expectations” (1973, 213-3).

Second, executive orders save political capital by avoiding and preempting congressional opposition

Joel Fleishman (Professor of Law & Policy Sciences at Duke University) 1976 Law & Contemporary Problems, Summer p. 38

Several related factors, in particular, make executive orders especially attractive policymaking tools for a President. First is speed. Even if a President is reasonably confident of securing desired legislation from congress, he must wait for congressional deliberations to run their course. Invariably, he can achieve far faster, if not immediate, results by issuing an executive order. Moreover, when a President acts through an order, he avoids having to subject his policy to public scrutiny and debate. Second is flexibility. Executive orders have the force of law. Yet they differ from congressional legislation in that a President can alter any executive order simply with the stroke of his pen-merely by issuing another executive order. As noted earlier, Presidents have developed the system of classifying national security documents in precisely this manner. Finally, executive orders allow the President, not only to evade hardened congressional opposition, but also to preempt potential or growing opposition-to throw Congress off balance, to reduce its ability to formulate a powerful opposing position.

***Solvency***

Solvency – Space Exploration

XOs solve space development programs – nixon proves

Orberg 2005 (James Oberg, M.S., Spaceflight Engineer; author, UFOs and Outer Space Mysteries. “Space exploration The International Space Station - Space shuttles” http://www.irthebest.com/Discovery_The_International_Space_Station.html)

During the 1950's and the 1960's, aviation researchers worked to develop winged rocket planes. Advocates of winged spaceplanes pointed out that such vehicles could land on ordinary airfields. Adding wings to a spacecraft increases the vehicle's weight, but wings make landing the vehicle much easier and cheaper than splashdowns at sea. Ocean landings require many ships and aircraft, and the salt water usually damages the spacecraft beyond repair. NASA began to develop a reusable space shuttle while the Apollo program was still underway. In 1972, U.S. President Richard M. Nixon signed an executive order that officially started the space shuttle project. The shuttles were designed to blast off like a rocket and land like an airplane, making up to 100 missions. 

Pres has authority over space development – presidential directive proves
NASA 1988 (Available in NASA Historical Reference Collection, History Office, NASA Headquarters, Washington, DC, "Presidential Directive on National Space Policy," February 11, 1988. http://www.hq.nasa.gov/office/pao/History/policy88.html)

The President approved on January 5, 1988, a revised national space policy that will set the direction of U.S. efforts in space for the future. The policy is the result of a five-month interagency review which included a thorough analysis of previous Presidential decisions, the National Commission on Space report, and the implications of the Space Shuttle and expendable launch vehicle accidents. The primary objective of this review was to consolidate and update Presidential guidance on U.S. space activities well into the future. The resulting Presidential Directive reaffirms the national commitment to the exploration and use of space in support of our national well being. It acknowledges that United States space activities are conducted by three separate and distinct sectors: two strongly interacting governmental sectors (Civil, and National Security) and a separate, non-governmental Commercial Sector. Close coordination, cooperation, and technology and information exchange will be maintained among sectors to avoid unnecessary duplication and promote attainment of United States space goals. 

XOs solve direction of funds for space

Gabrynowicz 2010 ( Joanne Irene Gabrynowicz has been teaching U.S. and international space law since 1987. She is the Editor-in-Chief of the Journal of Space Law, a professor of Space Law and Remote Sensing, and the Director of the National Center for Remote Sensing, Air, and Space Law at the University of Mississippi School of Law. Professor Gabrynowicz was the recipient of the 2001 Women in Aerospace Outstanding International Award, is a Director of the International Institute of Space Law, and is a member of the American Bar Association Forum on Air and Space Law. “One Half Century and Counting: The Evolution of U.S. National Space Law and Three Long-Term Emerging Issues”  President and Fellows of Harvard College Harvard Law & Policy Review July 21, 2010 4 Harv. L. & Pol'y Rev. 405 Lexis)
The characteristics of this relationship were strongly influenced by the former Supreme Allied Commander, President Dwight D. Eisenhower. He was determined that the U.S. space program should be the opposite of the overtly militaristic Soviet program and that it would not create a national deficit. n17 Therefore, Eisenhower resisted popular sentiment and military pressure and endeavored to place the national space program under civil control. By executive order, Eisenhower transferred all space-related civilian personnel, property, and funds not primarily related to military operations and weapon system development from the Department of Defense (DoD) to NASA. n18 The civil-military relationship has ebbed and flowed over the years, with the relative closeness of purpose waxing and waning as political forces [*409] changed. It continues to be a source of tension for both NASA and DoD. n19 Nonetheless, NASA remains a civil agency committed to civil missions. 
Solvency – Space Arms Control
Obama used XO to force the space industry to comply with treaties
Pitts 5/9 (Pitts Report National International News, 5/9/11, “Sci/Tech/Psy: Obama Keeps Attacking the American Identity Through Executive Order” accessed 5/24/11 http://www.pittsreport.com/2011/05/scitechpsy-white-house-plans-to-sign-an-executive-order-compelling-us-military-and-space-industry-to-comply-with-european-union-code-of-conduct/)
White House Plans to Sign an Executive Order Compelling US military and Space Industry to Comply with European Union Code of Conduct In the name of better managing the celestial environment, the Obama administration seems to be on the verge of imposing new international constraints on the American space establishment, without consultation with the Senate. Sources in the arms-control community inform me that, as part of its National Security Space StrategyCode of Conduct” for space activities. The proposed code is partly a response to the Chinese test of an anti-satellite weapon in early 2007, which created a huge mess in low earth orbit. Such concern was further heightened by the accidental collision between an Iridium communications satellite and a derelict Russian satellite a little over two years ago. released a couple months ago, the White House plans to sign an executive order soon that will compel both the U.S. military and commercial space industry to comply with the European Union “ 

Solvency – Space Privatization

XOs can increase licenses for commercial space development
Filiato 1986 (Anthony R. Filiato,  Fordham International Law Journal Volume 10, Issue 4 1986 Article 7 The Commercial Space Launch Act: America’s Response to the Moon Treaty? http://ir.lawnet.fordham.edu/cgi/viewcontent.cgi?article=1162&context=ilj&sei-redir=1#search=""space"+development+"executive+order"+"united+states"")
In the 1984 State of the Union Address, President Reagan predicted that space was the next natural area of expansion for the United States private sector. 75 To further this objective, the President signed Executive Order No. 12465.76 This order granted the private sector the right to operate expendable launch vehicles. 77 The Department of Transportation (DOT) was designated the lead agency in the process of granting launch clearance. 78 DOT was ordered to streamline the process of obtaining the various licenses necessary for the space launch. 79 Although DOT became the centralized source of information for the fledgling private space industry, it could do  little more than determine which agencies the applicants should contact for licenses. It was still necessary to gain clearance from a multitude of agencies. 80 

Solvency – Agencies 

Presidents can unilaterally manage agencies

Richard Waterman, Professor of political science at the University of Kentucky, March 2009, Presidential Studies Quarterly, The Administrative Presidency, Unilateral Power, and the Unitary Executive Theory

Presidents have consistently used their unilateral powers to influence the bureaucracy. Presidents can create agencies through executive orders. According to Howell and Lewis (2002) and Lewis (2003), when they do so, they create structures that are more amenable to presidential control. On the other hand, agencies tend to be more insulated from presidential power when they are created by Congress. Presidents also use executive orders to directly influence policy making at the administrative level. Reagan used executive orders to devise a system, managed through the Office of Management and Budget, by which all major rules and regulations had to pass a cost-benefit test before they could be implemented. Not surprisingly, most proposed regulations were rejected because of cost concerns, particularly in policy areas that were not favored by the Reagan administration (e.g., the environment). Reagan also used an administrative order to set up a more efficient central clearance procedure for all new rules and regulations, again monitored by the Office of Management and Budget and again generally stifling new policy initiatives. Reagan's innovations, with some modifications, have been enacted and implemented by his successors, thus establishing clear precedents for presidential action using executive orders to control the bureaucracy. 

XOs fund agencies

Cooper 2002 (Gund Cooper is Professor of Liberal Arts at the University of Vermont and was the first recipient of the Charles Levin Award given by the American Society for Public Administration and the National Association of Schools of Public Affairs and Administration, “By Order of the Presdient: The Use and Abuse of Executive Direct Action” pg 30)

Even so, many presidents have taken it upon themselves to create new agencies, eliminate existing organizations, and reorganize others by executive order with or without congressional approval. Louis Fisher points out that there was so much of this activity during the New Deal that the Senator Richard Russell sponsored legislation to prevent the use of executive orders to create new agencies without legislative support and requiring that funds could not be used to support such an agency for more than one year in order to give Congress authority to consider the action and to give or withhold its consent. According to Fisher, “Although Russell was a Democrat, like Roosevelt, he said that the President was not vested: ‘with one scintilla of authority to create by an Executive Order an action agency of Government without the approval of Congress of the United States. Reviewing the language of one of Roosevelt’s executibe orders, Russell concluded that ‘it has not a leg to stand on or even a finger with which to catch hold of anything. (p30)

Executive orders give presidents broad powers over executive agencies, are deferred to by the courts 

Kenneth R. Mayer (Professor of Political Science at University of Wisconsin-Madison) and Kevin Price (Graduate Student at University of Wisconsin-Madison) June 2002 “Unilateral Presidential Powers: Significant Executive Orders, 1949-1999,” Presidential Studies Quarterly

In the simplest sense, executive orders are presidential directives that require or authorize some action within the executive branch of the federal government. Presidents have used them to reorganize executive branch agencies, alter administrative and regulatory processes, shape legislative interpretation and implementation, and make policy within the bounds of their constitutional or statutory authority. Those bounds are somewhat fluid, as the Supreme Court has generally but not exclusively taken an expansive view of presidential discretion. Recent research into these unilateral executive powers has found consistent evidence that presidents utilize them for strategic purposes. The overall frequency of executive order issuance varies in predictable ways, as presidents tend to issue more orders--and thus rely more heavily on their own powers--when unpopular, when faced with crises that demand swift and decisive action, when running for reelection, and immediately after the White House switches party control (Mayer 1999).
Solvency – Generic Policy Change

Executive orders allow presidents to do pretty much whatever they want

Clay Risen August 2004 “The Power of the Pen,” American Prospect, http://www.prospect.org/web/printfriendly-view.ww?id=8140
Executive orders weren’t systematically recorded until the 1920s, and the numbering system instituted in 1907 extends, retroactively, only to the Lincoln administration. (Executive Order 1, issued on April 15, 1961, established military courts in Louisiana.) What’s more, many actions characterized as executive orders are actually presidential memoranda, directives, and proclamations, similar in use but legally distinct tools. (Ronald Reagan’s so-called Mexico City policy, which blocked federal funds for international aid groups that provide abortion counseling, is one such memorandum often mischaracterized as an executive order.) But while the definition is vague and the limits are murky, the exercise of an executive order is pretty straightforward: The president can order an executive branch agency to do anything he wants, as long as he can cite a law or the Constitution to support his action.

Presidents have used executive orders to do pretty much everything

Kevin M. Stack (Assistant Professor of Law at Benjamin N. Cardozo School of Law Yeshiva University) January 2005 “The Statutory President,” Iowa Law Review

Presidents shape our national life. In executive orders and other written directives, presidents have declared a nationwide freeze on wages and prices; established major agencies such as the EPA, the Peace Corps, and the Office (now Department) of Homeland Security; mandated nondiscrimination and affirmative action programs for the vast portions of the economy engaged in government contracting; suspended private legal claims against foreign governments in domestic courts; established military tribunals; ordered that an American citizen captured in Chicago be subject to military jurisdiction; and initiated federal funding.

Solvency – Spur Legislation

Executive orders can give momentum to legislation, while avoiding spending capital fighting over policy – civil rights orders prove

New York Times July 5, 2000
Congress appears intent on denying President Clinton major legislative victories in his final months of office, but White House officials say they will continue drafting and carrying out policies, Congress or no Congress, until Mr. Clinton's final day. Through executive orders, memorandums, proclamations, regulations and other flexing of presidential power, Mr. Clinton has already put in effect a host of measures concerning the environment, health care and civil rights. And with the presidential campaign in high gear, and the Republican-controlled Congress not inclined to give Democrats any boost, Mr. Clinton's aides intend to continue making policy by decree -- putting federal land off limits to development, reorganizing government agencies, tightening pollution control rules and pushing other measures that would otherwise stand little chance of congressional passage. Mr. Clinton has been especially frustrated that many of his nominees for judgeships, ambassadorships and other posts have failed to be confirmed by the Senate. But he is not surrendering in that area either. If Congress fails to act on some of the nominations later this month, White House aides say they expect the president to make recess appointments in August that would require no Congressional approval. "This president will be signing executive orders right up until the morning of Jan. 20, 2001," said Bruce N. Reed, the president's domestic policy adviser. "In our experience, when the administration takes executive action, it not only leads to results while the political process is stuck in neutral, but it often spurs Congress to follow suit."

***Answers to Answers***
AT: Perm Do Both 
1. perm still links to politics disad, links twice as hard has to drain political capital and explain the order

2.  Perm can’t solve—having two distinct constitutional agents take action on the same problem creates a jurisdictional overlap in which it is unsure what is the true decision. Adding cooperation is intrinsic – voter for fairness because they can add anything – infinitely regressive. 

3. Turn: SOP disad

a: The permutation undercuts executive autonomy in interpretation which is key to uphold the separation of powers doctrine 

Michael Stokes Paulsen (Associate Professor of Law at University of Minnesota) October 1993 “The Merryman Power and the Dilemma of Autonomous Executive Branch Interpretation,” Cardozo Law Review 

The premise underlying autonomous executive branch interpretation is the coordinacy of the three branches of the federal government - a premise based on no less an authority than James Madison and The Federalist No. 49:  The people are the only legitimate fountain of power, and it is from them that the constitutional charter, under which the several branches of government hold \their power, is derived... The several departments being perfectly co-ordinate by the terms of their common commission, neither of them, it is evident, can pretend to an exclusive or superior right of settling the boundaries between their respective powers. The premise of coordinacy, as articulated by Madison, implies that no branch has final interpretive authority, but that each branch has interpretive authority within the sphere of its other constitutional powers; the resolution of disputed points depends on the pull-and-tug of the different branches, just as the Constitution's separation of powers in other respects works to preserve a system of checks and balances. The coordinacy principle thus implies that the executive branch - that is, the Presidency - has completely independent interpretive authority within the sphere of its powers. 

b: SOP violations carry the same risk as nuclear war.

Martin H. Redish (Law Professor at Northwestern University) and Elizabeth J. Cisar (Clerk Chief Judge William Bauer, U.S. Court of Appeals Seventh Circuit) 1999 Duke Law Journal

In summary, no defender of separation of powers can prove with certitude that, but for the existence of separation of powers, tyranny would be the inevitable outcome. But the question is whether we wish to take that risk, given the obvious severity of the harm that might result. Given both the relatively limited cost imposed by use of separation of powers and the great severity of the harm sought to be avoided, one should not demand a great showing of the likelihood that the feared harm would result. For just as in the case of the threat of nuclear war, no one wants to be forced into the position of saying, "I told you so."
6. Doesn’t’ solve the prez powers because it’s not a unique case in which the executive takes precedence and expands it’s power at the expense of other agencies, extend 1nc pres power link. Links even harder because now courts are involved in executive policy—allows further intervention.

AT: Perm Do Counterplan
1.  Illegit- it severs the entirety of the federal government

The’ means all parts.

Merriam-Websters 8 Online Collegiate Dictionary, http://www.m-w.com/cgi-bin/dictionary 

4 -- used as a function word before a noun or a substantivized adjective to indicate reference to a group as a whole <the elite> 

Federal government is central government

WEBSTER'S 76 NEW INTERNATIONAL DICTIONARY UNABRIDGED, p. 833. 

Federal government. Of or relating to the central government of a nation, having the character of a federation as distinguished from the governments of the constituent unites (as states or provinces).

3.  2ac clarifications are illegit - creates a moving target—we cannot pin them down on what the plan does and who enacts it, crushing our ground because it allows them to spike out of or dodge our disads

4. 1nc strategy skew—the entirety of the 1nc is premised on the plan text and the agent is a huge factor in our strategy—allowing them to shift is unfair and destroys predictability. vote neg to preserve fairness and ground

AT: Links to Politics
1. Executive orders are fast and build political capital

Krause and Cohen 97 [George + David, Professors of Political Science @ South Carolina, “Presidential Use of Executive Orders” American Politics Quarterly, Vol 25 No 4, October 1997, Sage Journals Online]  

The aim of this study is to answer the question: What causes presidents to issue executive orders with greater (or less) frequency in a given year? This is an important topic of inquiry, not only because of the dearth of research that has been conducted to date but also because it is a valuable way to assess both the managerial and policymaking characteristics associated with the office of the presidency. Executive orders are another weapon in the arsenal that presidents have at their disposal. They both afford the chief executive the ability to make quick and efficient policy decisions without consultation from Congress or from the public, and they are also a tool that allows presidents to exert bargaining pressure on Congress to enact legislation more favorable to the White House (Wigton 1996). Thus, explaining how and why executive orders are used by presidents allows scholars a better understanding of the presidency and the powers that are inherent in that office.
2. Executive orders attract no Congressional battles

Moe and Howell 99 (Terry M and William G., senior fellow at the Hoover Institution and Associate Professor in the Government Department at Harvard University, “Unilateral Action and Presidential Power: A theory”, Presidential Studies Quarterly 29.4, December 1999) 

Our aim here is to highlight an institutional basis for presidential power that has gone largely unappreciated to this point but that, in our view, has become so pivotal to presidential leadership, and so central to an understanding of presidential power, that it virtually defines what is distinctively modern about the modern American presidency. This is the president's formal capacity for taking unilateral action and thus for making law on his own. Often, presidents do this through executive orders. Sometimes they do it through proclamations or executive agreements or national security directives. But whatever vehicles they may choose, the end result is that presidents can and do make new law--and thus shift the existing status quo--without the explicit consent of Congress. The fact is, presidents have always acted unilaterally to make law. The Louisiana Purchase, the freeing of the slaves, the internment of the Japanese, the desegregation of the military, the initiation of affirmative action, the imposition of regulatory review--these are but a few of the most notable examples. Most presidential orders are far less dramatic, of course. But they are numerous and often important, and it appears the strategy of unilateral action has grown increasingly more central to the modern presidency. 

3. Executive orders are not perceived, means no links to politics.

LeRoy, Professor for the University of Illinois, 96 Michael LeRoy, Associate Professor for the Institute of Labor & Industrial Relations and College of Law, University of Illinois, “Presidential Regulation of Private Employment: Constitutionality of Executive Order 12954 Debarment of Contractors who Hire Permanent Striker Replacements” LexisNexus.com 3-02 Third, some orders diffused political responsibility for controversial policy innovations. New laws and Supreme Court decisions are widely reported, sometimes with detailed analysis and commentary. In contrast, an executive order tends to be less visible unless a president decides to make it newsworthy. This low visibility may have checked otherwise hostile public opinion on race discrimination orders.


4. Executive orders save capital by avoiding involvement with Congress 

Fleishman 76 [Joel, Prof Law and Policy Sciences, Duke, Law & Contemporary Problems, Summer, p. 38] Several related factors, in particular, make executive orders especially attractive policymaking tools for a President. First is speed.  Even if a President is reasonably confident of securing desired legislation from congress, he must wait for congressional deliberations to run their course.  Invariably, he can achieve far faster, if not immediate, results by issuing an executive order. Moreover, when a President acts through an order, he avoids having to subject his policy to public scrutiny and debate.  Second is flexibility. Executive orders have the force of law.  Yet they differ from congressional legislation in that a President can alter any executive order simply with the stroke of his pen—merely by issuing another executive order. As noted earlier, Presidents have developed the system of classifying national security documents in precisely this manner. Finally, executive orders allow the President, not only to evade hardened congressional opposition, but also to preempt potential or growing opposition—to throw Congress off balance, to reduce its ability to formulate a powerful opposing position.
5. The President can use executive orders to gain political capital
Mayer ’01 (Kenneth – Prof. Political Science at University of Wisconsin –Madison, WITH THE STROKE OF A PEN: EXECUTIVE ORDERS AND PRESIDENTIAL POWER, P 31)  At the third level, presidents use their unilateral authority as a bargaining tool in an effort to shape the strategic context in which they operate. By taking symbolic stands, placing issues and policies on the public agenda, and providing political benefits to important constituencies, presidents can dramatically alter the strategic environment in which bargaining takes place. This type of authority comes closest to Neustadt’s “persuasion” model of presidential power. Two recent examples are Clinton’s 1995 order that barred government contractors from hiring replacement workers and a 1997 order prohibiting smoking in government buildings. In the first case Clinton was trying to mend the breach with organized labor that arose over his support of the North American Free Trade Agreement (which unions strongly opposed).Even though the president ultimately lost in the courts, he still gained considerable leverage by making the attempt. In the second case, the president’s action was largely symbolic, and part of an effort to gain public credit by getting on the  “right side” of an important public heath issue. My focus is on the second and third categories of presidential action. Although presidents face limits on their ability to mandate direct change—indeed, in a separated system the lack of such limits would be, as Montesquieu put it, the very definition of tyranny—the focus in the presidency literature on the limits of command has obscured the president’s ability to use executive authority to gain control of institutions, processes, and agendas. Even within this more narrow area presidents are not free to do whatever they want, and in any case Congress or the courts may step in to reverse what the president has done. I argue, though, that the president will win more of these battles than he loses, as Congress fails to overcome the collective dilemma and institutional inertia that make quick and decisive action difficult. Before I turn to the task of analyzing how presidents have used this power in particular policy areas, though, it is necessary first to define with more precision what the law says about executive orders, and provide an accurate and systematic account of the patterns of overall use.  

AT: No Funding 2NC

1. President has discretionary spending power within agencies

Pika et al 5 [Joseph, Professor of Political Science and International Relations @ University of Delaware + John Maltese, Associate Professor of Political Science @ University of Georgia + Norman Thomas, department of Political Science @ University of Cincinnati The Politics of the Presidency 5th Edition, pg. 233]

In addition to budgeting, presidents have certain discretionary spending powers that increase their leverage over the bureaucracy. They have substantial nonstatutory authority, based on understandings with congressional appropriations committees, to transfer finds within an appropriation and from one program to another. The committees expect to be kept informed of such “reprogramming” actions. Fund transfer authority is essential to sound financial management, but it can be abused to circumvent congressional decisions. In 1970, for example, Nixon transferred funds to support an extensive unauthorized covert military operation in Cambodia. Nevertheless, Congress has given presidents and certain agencies the authority to spend substantial amounts of money on a confidential basis, the largest and most controversial of which are for intelligence activities. 

2. Presidents can appropriate money without the Congress 

Rosen 98 [Colonel Richard, Judge Advocate General's Corps, United States Army, “Funding "Non-Traditional" Military Operations: The Alluring Myth Of A Presidential Power Of The Purse” Military Law Review 155 Mil. L. Rev. 1, Lexis]

Presidents have occasionally spent public funds without an appropriation during serious emergencies that could not await congressional action (usually because Congress was not in session). In such cases, presidents have not assumed the authority to appropriate funds without Congress; instead, they have recognized the extra-constitutional nature of their expenditures, returning to Congress for the appropriations required to cover their spending. Several examples illustrate the practice. 

3. President has statutory authority to spend without appropriations

Raven-Hansen and Banks 95 [Peter, Glen Earl Weston Research Professor of Law, George Washington University Law School + William, Professor of Law, Syracuse University College of Law, ARTICLE: From Vietnam to Desert Shield: The Commander in Chief’s Spending  Power” Iowa Law Review, 81 Iowa L. Rev. 79]
In contrast to reprogramming, the shifting of funds between programs within an appropriation, transfer is the shifting of funds between appropriations. From the very start of the republic, the Commander in Chief has spent funds without appropriations or in advance of them, 208 commingled or transferred funds for purposes other than those for which they were appropriated, 209 and spent all available funds early in the fiscal year, thereby justifying seeking a deficiency appropriation in order to continue to operate. 210 The transfer custom originates with the defeat of Gallatin's proposal for line-itemization in the debates with Hamilton and Wolcott around the turn of the eighteenth century. 211 The transfer custom was partly codified in an 1809 statute authorizing the President, "on the application of the secretary of the proper department . . . to direct . . . that a portion of the monies appropriated for a particular branch . . . in that department, be applied to another branch of expenditure in the same department." 212

4. The President can secure funding

William G. Howell, Associate Professor of Government @ Harvard University, September 2005, Presidential Studies Quarterly, Unilateral Powers: A Brief Overview

For at least three reasons, however, the obligations of funding do not torpedo the president's unilateral powers. First, and most obviously, many unilateral actions that presidents take do not require additional appropriations. Bush's orders took immediate effect when he decided to include farm-raised salmon in federal counts under the Endangered Species Act, removing twenty-three of twenty-seven salmon species from the list of endangered species and thereby opening vast tracks of lands to public development; when he issued rules that alter the amount of allowable diesel engine exhaust, that extend the number of hours that truck drivers can remain on the road without resting, and that permit Forest Service managers to approve logging in federal forests without standard environmental reviews; and when he froze all financial assets in U.S. banks that were linked to bin Laden and other terrorist networks. These orders were, to borrow Neustadt's term, "self-executing," and the appropriations process did not leave him open to additional scrutiny. Second, the appropriations process is considerably more streamlined, and hence easier to navigate, than the legislative process. It has to be, for Congress must pass a continually expanding federal budget every year, something not possible were the support of supermajorities required. But by lowering the bar to clear appropriations, Congress relaxes the check it places on the president's unilateral powers. There are a range of programs and agencies that lack the support of supermajorities that are required to create them, but that have the support of the majorities needed to fund them. Just because the president cannot convince Congress to enact a program or agency does not mean that he cannot build the coalitions required to fund them.Third, and finally, given the size of the overall budget and the availability of discretionary funds, presidents occasionally find ways to secure funding for agencies and programs that even a majority of members of Congress oppose. Presidents may request moneys for popular initiatives and then, once secured, siphon off portions to more controversial programs and agencies that were unilaterally created. They can reprogram funds within budgetary accounts or, when Congress assents, they may even transfer funds between accounts. And they can draw from contingency accounts, set-asides for unforeseen disasters, and the like, in order to launch the operations of certain agencies that face considerable opposition within Congress. By Louis Fisher's account, "The opportunity for mischief is substantial" (1975, 88). While discretion is far from absolute, the president does have more flexibility in deciding how funds are spent than a strict understanding of Congress's appropriations powers might suggest.

AT: Delay

XOs are quick and avoid bureaucratic rulemaking – only the plan would get delayed by procedural requirements

Cooper 2 [Phillip, Professor of Public Administration @ Portland State University, By Order of the President: The Use and Abuse of Executive Direct Action”] 
Executive orders are often used because they are quick, convenient, and relatively easy mechanisms for moving significant policy initiatives. Though it is certainly true that executive orders are employed for symbolic purposes, enough has been said by now to demonstrate that they are also used for serious policymaking or to lay the basis for important actions to be taken by executive branch agencies under the authority of the orders. Unfortunately, as is true of legislation, it is not always possible to know from the title of orders which are significant and which are not, particularly since presidents will often use an existing order as a base for action and then change it in ways that make it far more significant than its predecessors. The relative ease of the use of an order does not merely arise from the fact that presidents may employ one to avoid the cumbersome and time consuming legislative process. They may also use this device to avoid sometimes equally time consuming administrative procedures, particularly the rulemaking processes require by the Administrative Procedure Act. Because those procedural requirements do not apply to the president, it is tempting for the executive branch agencies to seek assistance from the White House to enact by executive order that which might be difficult for the agency itself to more through the process. Moreover, there is the added plus from the agency’s perspective that it can be considerably more difficult for potential adversaries to obtain standing to launch a legal challenge to the president’s order than it is to move an agency to judicial review. There is nothing new about the practice of generating executive orders outside the White House. President Kennedy’s executive order on that process specifically provides orders generated elsewhere.

AT: Congressional Rollback
1. Fiat takes out the link – otherwise the plan would be struck down as well. 

2. It’s never happened - president has unchallengeable authority – congress won’t and can’t rollback the cp, the court will refuse to hear the case and will rule in the president’s favor if it does hear the case

Harold Hongju Koh (Professor of International law and director of the Orville H. Schell Jr., Center for International Human Rights) 1990 The National Security Constitution: Sharing Powr After The Iran-Contra Affairs, p. 148-149.

The broader lesson that emerges from this study of executive initiative, congressional acquiescence, and judicial tolerance in the post-Vietnam era is that under virtually every scenario the president wins. If the executive branch possesses statutory or constitutional authority to act and Congress acquiesces, the president wins. If Congress does not acquiesce in the president's act, but lacks the political will either to cut off appropriations or to pass an objecting statute and override a veto, the president again wins. If a member of Congress or a private individual sues to challenge the president's action, the judiciary will likely refuse to hear that challenge on the ground that the plaintiff lacks standing; the defendant is immune; the question is political, not ripe, or moot; or that relief is inappropriate. Even if the plaintiffs somehow surmount each of these obstacles and persuade the courts to hear their challenge on the merits, the courts will usually rule in the president's favor. In sum, whatever the scenario, the bottom line stays the same. The president almost always seems to win in foreign affairs. One need not be a cynic to recognize that this doctrinal tangle has afforded presidential judgment extraordinary insulation from external scrutiny. Thus, it should not surprise us when an institutional presidency so rarely held accountable for its acts stops trying to keep account. During the Iran-contra affair, several interrogators expressed disbelief that the president's subordinates thought they could get away with what they were doing.But their arrogance was not born of ignorance, but of habit. National Security Council secretary Fawn Hall's suggestion that "sometimes you have to go above the written law" was not a new thought.Ten years earlier, an unchastened Richard Nixon told an interviewer, "When the President does it, that means that it is not illegal. "

3. If it happens the executive will always win – proves the counterplan will be upheld by the courts and congress will acquiesce to it. 

H.K. Koh (Professor of International law and director of the Orville H. Schell Jr., Center for International Human Rights) 1997 “Why the President (Almost) Always Wins in Foreign Affairs,” Yale Law Journal

Why does the President almost always seem to win in foreign affairs? The reasons may be grouped under three headings, which not coincidentally, mirror general institutional characteristics of the executive, legislative, and judicial branches, respectively. First, and most obviously, the President has won because the executive branch has taken the initiative in foreign affairs, and has often done so by construing laws designed to constrain his actions as authorizing them. Second, the President has won because Congress has usually complied with or acquiesced in what he has done, because of legislative myopia, inadequate drafting, ineffective legislative tools, or sheer lack of political will. Third, the President has won because the federal courts have usually tolerated his acts, either by refusing to hear challenges to those acts, or by hearing those challenges and then affirming his authority on the merits. This simple three-part combination of executive initiative, congressional acquiescence, and judicial tolerance explains why the President almost invariably wins in foreign affairs.A. Executive Initiative   What drives the executive branch to take the initiative in foreign affairs? Most critics of the Iran-Contra Affair have offered no explanation, simply assuming that the President's men were foolish, misguided, or evil. However true this explanation might be, two institutional explanations -- based on domestic constitutional structure and international regime change -- plausibly supplement it.  The simple yet sensible domestic explanation, offered by Charles Black, attributes executive seizure of the initiative in foreign affairs to the structure of the Constitution. Although article I gives Congress almost all of the enumerated powers over foreign affairs, and article II gives the President almost none of them, Congress is poorly structured for initiative and leadership, because of "its dispersed territoriality of power-bases and . . . its bicamerality." The Presidency, in contrast, is ideally structured for the receipt and exercise of power: 

AT: Courts Rollback

1. Durable fiat – it’s a question of whether the cp should happen, not if it could – that’s key to education

2. Empirically denied- only two executive orders have been overturned in history

Catherine Edwards (journalist) August 23 1999 Insight on the News

Why can't this powers conflict be left to the judiciary? Only two executive orders have been overturned by the courts:a Truman order seizing strike-threatened steel mills during the Korean War (Youngstown Steel and Tube Company vs. Sawyer, 1952) and a Clinton order prohibiting federal contracts being awarded to companies that hire permanent replacements for striking employees (U.S. Chamber of Commerce vs. Reich, 1995).FDR's Executive Order 9066 was upheld by the Supreme Court authorizing the dislocation of Japanese-Americans to confinement camps during World War II. The court ruled that the president had acted to safeguard the national interest during wartime.

3. Courts refuse to overturn executive orders, even when statutory authority is lacking

Kenneth R. Mayer (Associate Professor of Political Science at University of Wisconsin-Madison) May 1999 “Executive Orders and Presidential Power,” Journal of Politics

Executive orders have legal force only when they are based on the president's constitutional or statutory authority (Fisher 1991, 109). Yet, presidents take an expansive view of their own power when it suits them, and use executive orders to expand the boundaries of their authority. The courts typically stay out of the president's way, upholding executive orders even when the they are "of -- at best --dubious constitutional authority ... [or] issued without specific statutory authority" (Fleishman and Aufses 1976, 5). Between 1789 and 1956, state and federal courts overturned only 16 executive orders (Schubert 1957, 361-65); Youngstown Sheet and Tube v. Sawyer (343 U.S. 579, 1951), which overturned Truman's seizure of the nation's steel mills, is undoubtedly the most famous. More recently, the federal courts overturned a 1995 Clinton executive order barfing federal contractors from hiring permanent replacements for striking workers, in Chamber of Commerce v. Reich (74 F. 3d 1322, 1996). This is the exception, though, and in practice presidents have wide latitude in issuing orders.
AT: Future Presidents Rollback

1. No impact – cp solves in short term

2. Durable fiat – question of whether cp should happen, not whether it could – that’s key to the best education

3. Political barriers check – new, stronger constituencies

Branum 2 [Tara L, Associate, Fulbright & Jaworski L.L.P, “President or King? The Use and Abuse of Executive Orders in Modern Day America” Journal of Legislation]

Congressmen and private citizens besiege the President with demands  [*58]  that action be taken on various issues. n273 To make matters worse, once a president has signed an executive order, he often makes it impossible for a subsequent administration to undo his action without enduring the political fallout of such a reversal. For instance, President Clinton issued a slew of executive orders on environmental issues in the weeks before he left office. n274 Many were controversial and the need for the policies he instituted was debatable. n275 Nevertheless, President Bush found himself unable to reverse the orders without invoking the ire of environmentalists across the country. n276 A policy became law by the action of one man without the healthy debate and discussion in Congress intended by the Framers. Subsequent presidents undo this policy and send the matter to Congress for such debate only at their own peril. This is not the way it is supposed to be.

