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***CASE
SQ Solves

Squo solves – grants improve infrastructure in tribal areas

DOT, 6/22/12 (Department of Transportation, “U.S. Transportation Secretary LaHood Announces Funding for 47 TIGER 2012 Projects as Overwhelming Demand for TIGER Dollars Continues”, 

http://www.dot.gov/affairs/2012/dot6812.html SW)

WASHINGTON – U.S. Transportation Secretary Ray LaHood today announced that 47 transportation projects in 34 states and the District of Columbia will receive a total of almost $500 million from the U.S. Department of Transportation’s TIGER (Transportation Investment Generating Economic Recovery) 2012 program. “President Obama’s support for an America built to last is putting people back to work across the country building roads, bridges and other projects that will mean better, safer transportation for generations to come,” said Secretary LaHood. “TIGER projects mean good transportation jobs today and a stronger economic future for the nation.” The TIGER program is a highly competitive program that is able to fund innovative projects difficult or impossible to fund through other federal programs. In many cases, these grants will serve as the final piece of funding for infrastructure investments totaling $1.7 billion in overall project costs. These federal funds are being leveraged with money from private sector partners, states, local governments, metropolitan planning organizations and transit agencies. TIGER has enjoyed overwhelming demand since its creation, a trend continued by TIGER 2012. Applications for this most recent round of grants totaled $10.2 billion, far exceeding the $500 million set aside for the program. In all, the Department received 703 applications from all 50 states, U.S. territories and the District of Columbia. The grants will fund a wide range of innovative transportation projects in urban and rural areas across the country: • Of the $500 million in TIGER 2012 funds available for grants, more than $120 million will go to critical projects in rural areas. • Roughly 35 percent of the funding will go to road and bridge projects, including more than $30 million for the replacement of rural roads and bridges that need improvements to address safety and state of good repair deficiencies. • 16 percent of the funding will support transit projects like the Wave Streetcar Project in Fort Lauderdale. • 13 percent of the funding will support high-speed and intercity passenger rail projects like the Raleigh Union Station Project in North Carolina. • 12 percent will go to freight rail projects, including elements of the CREATE (Chicago Region Environmental and Transportation Efficiency) program to reduce freight rail congestion in Chicago. • 12 percent will go to multimodal, bicycle and pedestrian projects like the Main Street to Main Street Multimodal Corridor project connecting Memphis and West Memphis. • 12 percent will help build port projects like the Outer Harbor Intermodal Terminal at the Port of Oakland. • Three grants were also directed to tribal governments to create jobs and address critical transportation needs in Indian country.
Solvency

No solvency—coordination and delays
Gene, 02 Arizona Department of Transportation (Ermalinda, “The Indian Outreach Program”, September, TRANSPORTATION RESEARCH CIRCULAR Number E-C039, Conference on Transportation Improvements: Experiences Among Tribal, Local, State, and Federal Governments, http://onlinepubs.trb.org/onlinepubs/circulars/ec039.pdf SW)
Out in the field, I uncovered many issues faced by Indian contractors. First, tribal economic development offices have different laws and requirements that often hinder rather than help, and often they do not have the capacity to assist in locating contractors. Second, the process of getting businesses started on the reservation is often slow and it involves many other issues. Third, I began getting involved in tribal issues such as rights-of-way, funding, transit, the level of participation with state agencies, trust, and employment. The project goal to increase the participation of Native American contractors in the DBE program also had to include increasing the involvement of tribal governments in all aspects of the transportation process and economic development.

They can’t solve anything for almost 30 years
Rickert, 11 editor for Native News Network (Levi, “Senators Told: "Roads in Indian Country Are Not Safe"”

http://www.nativenewsnetwork.com/senators-told-roads-in-indian-country-are-not-safe.html SW)
Two-thirds of roads on Indian reservations are unpaved. Twenty-seven percent bridges have been deemed structurally deficient. Floods, snow and other natural disasters have made roads and bridges worse on several reservations in Indian Country. It would take 28 years of continuous development and repairs to bring roads in Indian Country up to where they need to be. The lack of funding contributes to the transportation disparity in Indian Country.

No solvency—different tribal requirements and weaknesses undercut the plan
Emery, et al 06 North Central Regional Center for Rural Development (Mary, Milan Wall, Heartland Center for Leadership Development, Corry Bregendahl, North Central Regional Center for Rural Development, Cornelia Flora, North Central Regional Center for Rural Development, “Economic Development in Indian Country: Redefining Success”, 8/30, The Online Journal of Rural Research and Policy Issue 4, ojrrp.org/journals/ojrrp/article/download/32/30 SW)
 Clearly, one-size-fits-all approaches to sustainable economic development will not work in Indian Country. As the research described above indicates, the characteristics of each reservation differ, particularly in regard to political and cultural capital. These differences influence not only the type of economic development strategies employed and the success of these strategies, but also the opportunities for successful entrepreneurship among tribal members. Figure 1 illustrates the interaction of decision-making structures and investment of tribal funds. Well-developed governance structures often include 4 year staggered terms, independent judiciaries, enterprise development boards, appropriate commercial codes, and business licensing procedures. These environments contribute to increased access to financial capital and opportunities for business stability. Less-developed governance structures often lack continuity which impacts access to capital and the ability of investors to ascertain risk. Tribes also vary on how they invest income from tribal ventures. In some cases this revenue is allocated primarily as per capita payments. The belief that this money will continue to support tribal members can act as a brake on enterprise development. In contrast, other tribes invest profits from these businesses into supporting the educational goals of tribal members thus increasing human capital, providing capital for entrepreneurial start ups, enhancing natural resources and cultural assets, and diversifying their ventures. Where a particular reservation might fall in this graph would determine to a large degree the opportunities and challenges facing entrepreneurs and enterprise development boards.
Alt cause - Education is key to American Indian economic growth

National Congress of American Indians 11 (The oldest, largest and most representative American Indian and Alaska Native organization serving the interests of tribal governments and communities, September 15, “SENATE COMMITTEE ON INDIAN AFFAIRS HEARING: Oversight hearing on tribal transportation: Paving the way for Jobs, Infrastructure, and Safety in Native Communities”, http://www.indian.senate.gov/hearings/upload/Jefferson-Keel-FINAL-testimony.pdf)
In order for any viable economic development growth there must be initiatives for workforce development for tribal and Alaska Native communities. To ensure that Indian Country develops and enhances a sophisticated skilled tribal work force in transportation construction it is important that Congress consider at long-term job planning. Job planning includes job training and skill development; and providing employment resources such as entrepreneurship training, resume building, internship programs, and referral services.  The recruitment and need for engineers, planners, entrepreneur and other skilled professional within tribal communities are necessary for transportation infrastructure. Tribal colleges and universities can play an important role in workforce and skills development, family support, and community education services.  They are true community-based institutions, providing the education and skills development needed for entrepreneurship and job creation.  According to a 2007 report from the Institute for Higher Education Policy, an associate’s or bachelor’s degree on a reservation may enable a person to create jobs by starting a business, foster the spirit of leadership and entrepreneurship, and alter negative cultural perceptions of education for future generations.3The economic and social benefits of one tribal citizen receiving a college degree are experienced throughout a community. Tribal governments can serve as significant incubators of economic growth in relation to long-term job planning in general, and in innovating areas of transportation infrastructure specifically. To address these opportunities in the areas of transportation related jobs: supporting job programs such as Temporary Assistance for Needy Families, creating transportation related apprenticeship and the potential of tribal colleges and universities to spur job growth to the benefit of a range of rural communities.
Alt cause - Location stifles tribal economies   

Rodgers 8 (Tom, president of Carlyle Consulting of Alexandria, Virginia. A Blackfoot tribal member, advocates on behalf of Native American tribal governments and their people, previously a congressional staffer for Senator Max Baucus, 12/10, “Native American Poverty”, http://www.spotlightonpoverty.org/ExclusiveCommentary.aspx?id=0fe5c04e-fdbf-4718-980c-0373ba823da7)
Contrary to popular belief, the overwhelming majority of tribes are not wealthy by virtue of gaming. This is mostly attributable to a fact which all sovereign nations have come to understand, that geography is all too often destiny.
For most tribes, their remotely placed homes and communities frequently stifle viable economic activity. This disturbing result is particularly harsh when we recognize that Native Americans witnessed their geography chosen for them by those who sought to terminate them as a people.
A major cause of poverty in Native American communities is the persistent lack of opportunity. The Economic Research Service reports that Native American communities have fewer full-time employed individuals than any other high-poverty community. Only 36 percent of males in high-poverty Native American communities have full-time, year-round employment.
Plan fails – multiple reasons

Migliaccio, et al 10 Assistant Professor of Civil Engineering at UNM (Giovanni C., Geri Knoebel, Senior Program Manager at Alliance for Transportation Research Institute, Rebecca Martinez, Research Assistant and M.S. Candidate at UNM, “Identification of Results-Oriented Public Involvement Strategies Between Transportation Agencies and Native American Tribal Communities”, November, National Cooperative Highway Research Program Web-Only Document 171, http://onlinepubs.trb.org/onlinepubs/nchrp/nchrp_w171.pdf SW)
When a transportation project is of interest to and affecting tribes, stakeholders need to step up to the same contextual ladder for implementing the three Cs concepts as a non-tribal project. However, an underlying layer of complexity is added to this effort in tribal transportation projects because the parties need to be culturally competent in order to correctly implement the three Cs. This Cultural Competence additional layer of complexity is underlying all the other contextual issues because it is present independently of other issues that are present. In addition, it may magnify effects from the other issues when cultural competence issues are present. Tribes and local governments do not fully understand each other’s cultural practices as they pertain to interaction in the transportation process. Major challenges in consultation efforts are meeting the individual cultural needs of each entity involved in the planning process and communicating cultural significance to transportation agencies. Specific issues within cultural competency are 34 (1) lack of cultural knowledge within the transportation sector, (2) the need for skill development in cultural competency and (3) the need for understanding of cultural context on projects. It would be difficult to meet the requirements set above for communication if the communicating party is not competent on the communication means to be used with the receiving party. In addition to the Cultural Competence additional layer of complexity, the initial project context layer also acquires different meanings and presents different challenges for transportation project of interest to and/or affecting tribal communities. First, tribes may consider certain resources to be sensitive and of concern when affected by a transportation project, while local, state and federal governments may not find the same resources to be of concern. Resources that may be defined “sensitive” by tribes include (1) natural and biological resources, (2) cultural resources and (3) historical resources. For example, while a site may not be federally recognized as a historical site, it may be considered historical by a tribe. Second, there may be areas of concern that cannot be divulged. In considering sites for projects, areas of concern like (1) natural and biological resources, (2) location of cultural sites, traditional practices, and (3) traditional symbols, may exist, but details on each are confidential and cannot be shared with non-tribal transportation agency staff. In addition, the federal government recognizes many tribes across the United States as sovereign nations, introducing an additional level of governmental entity participating in the transportation project process and a new dynamic in project execution. Issues regarding (1) jurisdiction, (2) government-to-government relations and (3) institutional relationships and protocols are introduced to the project environment. As a result, the relationship between states and tribes must rely on government-to-government protocol of mutually respectful interaction. This type of interaction may be sometimes well-established between recognized tribes and state governments, but it may become an issue itself when the tribal entity being involved in the public outreach process is a non-recognized tribe or the state agency does not recognize tribal sovereignty. Issues regarding land ownership often add to the difficulty of project execution. When acquiring land for transportation projects, Right of Way often leads to difficulty on a project when (1) full ownership of a site for a transportation belongs to a tribe, (2) one of the parties involved owns the surface of a proposed transportation site, and (3) mineral exploration rights of a site belong to an entity that is not the owner of the land in question.
Multiple barriers to the aff

Migliaccio, et al 10 Assistant Professor of Civil Engineering at UNM (Giovanni C., Geri Knoebel, Senior Program Manager at Alliance for Transportation Research Institute, Rebecca Martinez, Research Assistant and M.S. Candidate at UNM, “Identification of Results-Oriented Public Involvement Strategies Between Transportation Agencies and Native American Tribal Communities”, November, National Cooperative Highway Research Program Web-Only Document 171, http://onlinepubs.trb.org/onlinepubs/nchrp/nchrp_w171.pdf SW)
Collaboration among stakeholders is crucial to project success. There are many barriers to effective collaboration between Tribes and transportation agencies that must be addressed in order to further these collaborative efforts and successful transportation initiatives. • Recent federal legislation has mandated that Tribes be included in statewide long-range and strategic transportation planning processes. This had previously done by the BIA on behalf of Tribes. Lack of tribal transportation expertise is a barrier to full participation in these processes. From state perspective, many state agencies lack sufficient knowledge about tribes including sovereignty issues and cultural competency. These factors create barriers to effective collaboration in tribal transportation initiatives. • Many MPOs and RPOs lack experience in working with Tribes in developing intergovernmental regional transportation plans • Communication is often difficult because of a lack of knowledge and understanding of applicable laws, protocols, values, and jurisdictional issues on the part of tribes and federal/ state/ local agencies. This also includes technical, institutional, procedural and cultural issues and processes by both Tribes and agencies. • TTAP centers are important training and technology transfer resources for Tribes. However, the lack of resources, including funding and staffing, limits these centers’ ability to effective address the needs of Tribes in a timely manner.

Mass transit is key to Indian Country transportation infrastructure – more funding is needed

Keel 11 Lieutenant Governor of the Chickasaw Nation and President of the National Congress of American Indians  (Jefferson, “Oversight hearing on tribal transportation: Paving the way for Jobs, Infrastructure, and Safety in Native Communities”, 9/15/11, SENATE COMMITTEE ON INDIAN AFFAIRS HEARING, http://www.indian.senate.gov/hearings/upload/Jefferson-Keel-FINAL-testimony.pdf SW)
All transportation infrastructures including transit are important to economic growth in Indian Country. Tribal transit is a necessary element to transportation infrastructure because it offers tribal members access to employment, health, education and commerce for tribes. Lack of employment has continuously been a difficult issue for tribes. Currently, the approximate unemployment rate for on reservation Indians is 18.6%, while for Alaska Native villages it is 25.1%. In addition, 15% of tribal members have to travel over 100 miles to access basic services such as a bank or ATM. The combination of high unemployment and the long distances to travel to access basic services result in a great need for public transportation infrastructure in Indian Country and surrounding non-Indian rural communities. In 2005, the enactment of the Safe, Accountable, Flexible, Efficient Transportation Equity Act: A Legacy for Users (SAFETEA-LU), Public Law 109-59, authorized the U.S. Department of Transportation Federal Transit Administration(FTA) to administer Section 5311 (c), the “Public Transportation on Indian Reservations Program” or as it is referred to as, Tribal Transit Program. The purpose of the Tribal Transit Program is to fund capital, operating, planning, and administrative expenses for public transit projects in rural tribal communities. The Tribal Transit Program provides grant transit funding through a national competitive process to federally-recognized tribes. The Tribal Transit Program funding level began at $8 million for FY 2006 and increased to $15 million for FY 2010. Since the initiation of the Tribal Transit Program, FTA has awarded approximately 236 grants to tribes totaling $60 million. However, the total amount requested by tribes who have applied for the Tribal Transit program is approximately $189 million. So, even though the amounts that have been awarded thus far are a good start on addressing the immense need for public transportation in Indian Country, the overall need is much greater. Many tribes utilize the Tribal Transit Program to begin or maintain their transit services on tribal lands. NCAI is conscious of the significant role that public transportation infrastructure plays in Indian Country, and how much tribes rely on this transit funding to further their transportation infrastructure. It is important Congress continues to sustain the Tribal Transit Program. NCAI recommends the following: 1). Funding: increase funding for Tribal Transit Program to $35 million for FY2012 with stepped increases of $10 million for every year thereafter to $85 million; and 2). Transit Planning: raise the current cap for Transit Planning Grants to $50,000. Currently, tribes are capped at $25,000 to use for planning and design. This cap is a hindrance for tribes who do not possess the financial resources to initially establish a reliable transit system on their tribal land.

Politics Links

Republicans don’t support federal action for the tribes

Cornell and Kalt 10 Professor of sociology and director of the Udall Center for Studies in Public Policy, University of Arizona AND  Ford Foundation Professor of International Political Economy (Stephen and Joseph P., “American Indian Self-Determination The Political Economy of a Successful Policy”, November, Joint Occasional Papers on Native Affairs Working Paper No. 1, http://nni.arizona.edu/pubs/jopna-wp1_cornell&kalt.pdf SW)
Since the 1970s, federal American Indian policy in the United States has been aimed at promoting self-determination through self-governance by federally-recognized tribes. This policy has proven to be the only policy that has worked to make significant progress in reversing otherwise distressed social, cultural, and economic conditions in Native communities. The policy of self-determination reflects a political equilibrium which has held for four decades and which has withstood various shifts in the party control of Congress and the White House. While Republicans have provided relatively weak support for social spending on Indian issues when compared to Democrats, both parties’ representatives have generally been supportive of self-determination and local self-rule for tribes. Analysis of thousands of sponsorships of federal legislation over 1970-present, however, finds the equilibrium under challenge. In particular, since the late 1990s, Republican congressional support for policies of self-determination has fallen off sharply and has not returned. This calls into question the sustainability of self-determination through self-governance as a central principle of federal Indian policy
Republicans don’t support spending to improve Indian country

Cornell and Kalt 10 Professor of sociology and director of the Udall Center for Studies in Public Policy, University of Arizona AND  Ford Foundation Professor of International Political Economy (Stephen and Joseph P., “American Indian Self-Determination The Political Economy of a Successful Policy”, November, Joint Occasional Papers on Native Affairs Working Paper No. 1, 

http://nni.arizona.edu/pubs/jopna-wp1_cornell&kalt.pdf SW)
The policy history set out below finds that Indian self-determination has quite consistently garnered bi-partisan support. Indeed, the key self-determination legislation in the 1970s (i.e., Public Law 95-638) was first passed during the presidency of Republican Richard Nixon and emanated directly from an Executive Order of President Nixon. It was signed into law by Republican President Gerald Ford. However, the antecedents of these actions are seen in prior moves by Democratic administrations and are found in the radical left, militant political activism of the distinctly Native version of the civil rights movement of the 1960s. Analyzing the party affiliations of the sponsors of Congressional legislation introduced to (a) improve conditions among Indian communities through increased federal spending and (b) promote tribal self-determination in the U.S. House and Senate over 1973-2010, we find that Republican legislators are decidedly tilted toward the latter. Democratic legislators are disproportionately represented in the Congressional support for spending on Indian affairs.
Republicans don’t like the plan – prefer tribal self-government

Cornell and Kalt 10 Professor of sociology and director of the Udall Center for Studies in Public Policy, University of Arizona AND  Ford Foundation Professor of International Political Economy (Stephen and Joseph P., “American Indian Self-Determination The Political Economy of a Successful Policy”, November, Joint Occasional Papers on Native Affairs Working Paper No. 1, 

http://nni.arizona.edu/pubs/jopna-wp1_cornell&kalt.pdf SW)

There is some evidence of a time trend in the patterns of Congressional support for both social spending on Indian affairs and tribal self-determination. Consider Figure 8, above. Each year since 1999, the disproportionality of Democratic support for improving American Indian social conditions is higher than in any year prior to 1999. Concomitantly, Republican support is disproportionately lower in each year since 1999 than in any prior year. With regard to Republican support for self-determination, in Figure 10 we compare the period prior to 1999 to the period of 1999-2010. While the sample size for the latter period is small, the results are suggestive of a shift in Republican support for self-determination. Despite the fact that, at 49 percent, the Republican share of overall Congressional membership was higher during 1999-2010 than over 1973-2010 (42 percent), it has been Democrats that are providing markedly disproportionate support for tribal self-determination. In the earlier period of 1973-1998, Democratic membership outnumbered Republican membership, but support for self-determination was split equally between the two parties: The Republican share of overall Congressional membership over 1973-98 was 42 percent, but fully half of the sponsorships for self-determination came from Republicans. Thus, support for self-determination was disproportionately Republican.

***COUNTERPLANS

States CP Solvency
States solve Native American transportation infrastructure – best local solutions 

McLawhorn 4 (Nina, Research Administrator, Wisconsin Department of Transportation, State DOTs and Native American Nations, Transportation Synthesis Reports, January 27, http://wisdotresearch.wi.gov/wp-content/uploads/tsrnativeamerican1.pdf)
Request for Report 

State governments have a unique relationship with the Native American nations within their borders. The federal government has recognized Native American tribes as sovereign nations, and as such, intergovernmental relationships with them must be initiated by a federal agency such as FHWA. However, state DOTs have many reasons to work directly with tribal governments. In January 2001, new regulations mandated by Section 106 of the National Historic Preservation Act took effect, requiring consultation with Native American tribes by any agency planning federally funded improvements that could affect properties with cultural or religious significance to those tribes. State DOTs may also work with Native American governments in areas such as public transit, traffic safety, and construction and improvements to reservation roads and bridges. In addition to participating in federal programs such as the Indian Reservation Roads Program, tribal governments are eligible for other state and federal funding programs just as counties and cities are. We were asked to review state DOT organizational approaches for communicating with Native American nations and provide information on both centralized approaches—for example, coordination of contacts through a single DOT office—as well as decentralized approaches that rely on division-by-division communications. 

Summary 

For a state DOT, deciding whether to centralize Native American contact, and especially whether to assign dedicated staff for that purpose, is not simply a matter of best practices—each DOT must establish a system that is appropriate for the size, distribution and needs of its Native American population and tribal lands. Native American presence varies widely from state to state; at the high end, California has 109 federally recognized tribes and a total Native American population of over 300,000, and Alaska’s population is 19% Alaska Natives. Indian reservations make up 28% of Arizona’s land base; by contrast, 16 states have no Indian reservations within their borders. With 11 tribes and a total population of over 47,000, Wisconsin falls somewhere in the middle. The map on page 7 of this Census report shows the Native American population distribution by county for the nation: http://www.census.gov/prod/2002pubs/c2kbr01-15.pdf. Wisconsin is one of four Midwest states with a county (Menominee) where Native Americans make up the majority of the population; however, Native Americans make up only 0.9% of Wisconsin’s total population (see page 5 of the Census report).  
AT: Federal Government key to compacts

Federal approval only needed when a single compact involves multiple states – each state can make their own compact with tribes

Getches, 93 Professor at the University  of  Colorado  School  of  Law (David H., “NEGOTIATED SOVEREIGNTY: INTERGOVERNMENTAL AGREEMENTS WITH AMERICAN INDIAN TRIBES AS MODELS FOR EXPANDING SELF-GOVERNMENT”, Review  of Constitutional Studies Vol 1 No 1, http://digitool.library.colostate.edu///exlibris/dtl/d3_1/apache_media/L2V4bGlicmlzL2R0bC9kM18xL2FwYWNoZV9tZWRpYS8xMjUwOTc=.pdf SW)

Neither federal permission nor federal approval is generally required for interjurisdictional agreements. There are some circumstances, however, where federal participation is necessary. If more than one state is involved, the United States Constitution may require congressional approval. Congress must consent to interstate compacts even if the United States is not itself a party. 63 The federal government also must participate in any contractual arrangement that attempts to alienate Indian property or other Indian rights that are generally subject to restraints on alienation. Absent a statute delegating approval authority to the Secretary of Interior, congressional approval is necessary for any such agreement.'64

AT: States don’t want to coop 

Many states already engage in cooperation with tribes – this promotes further cooperation

Cornell and Taylor 2k Director of the Udall Center for Studies in Public Policy at the University of Arizona and Professor of Sociology and of Public Administration and Policy at the University of Arizona, AND Senior Policy Scholar with the Udall Center, a Research Fellow at the Harvard Project, and a Senior Consultant with Lexecon, Inc. (Stephen and Jonathan, “Sovereignty, Devolution, and the Future of Tribal-State Relations”, 6/26, National Congress of American Indians Mid-Year Session, http://access.minnesota.publicradio.org/civic_j/native_american/tribalstaterelations1.pdf SW) 

While these arguments clearly are dangerous to tribes, there also is ample evidence that they are simply wrong. Furthermore, we believe they also are potentially costly to the states. Tribes and states around the country are demonstrating that there are good reasons for tribal-state cooperation on a government-to-government basis that respects the sovereignty of each.

AT: State Econ DA

Tribal economic successes benefit surrounding states – research proves

Cornell and Taylor 2k Director of the Udall Center for Studies in Public Policy at the University of Arizona and Professor of Sociology and of Public Administration and Policy at the University of Arizona, AND Senior Policy Scholar with the Udall Center, a Research Fellow at the Harvard Project, and a Senior Consultant with Lexecon, Inc. (Stephen and Jonathan, “Sovereignty, Devolution, and the Future of Tribal-State Relations”, 6/26, National Congress of American Indians Mid-Year Session, http://access.minnesota.publicradio.org/civic_j/native_american/tribalstaterelations1.pdf SW) 

The zero-sum view of tribal-state relationships holds that each party in that relationship gains primarily at the other’s loss. There are grounds for this view in certain situations. For example, a single dollar of gasoline-tax revenue cannot be split without one party’s gain being the other party’s loss. But this zero-sum phenomenon is by no means always present in tribal-state relations. The fact is that capable and sovereign tribal governments advance state goals as well as tribal goals. No state has an incentive to allow the kind of poverty and economic underdevelopment that has characterized Indian reservations for so long to continue to fester within its borders. That said, twelve years of research at the Udall Center and Harvard Project emphasizes that tribal control over tribal affairs is the only policy that works for economic development. We have been unable to find a single reservation where major decisions are controlled by outsiders—the states, the federal government, or special interests—where successful economic development has taken root. In short, if states want Indian poverty and its off-reservation consequences to be adequately addressed, they have to stop insisting that their rules apply to the exclusion of tribes’ rules. The evidence is compelling that where tribes have taken advantage of the federal self-determination policy to gain control of their own resources and of economic and other activity within their borders, and have backed up that control with good governance, they have invigorated their economies and produced positive economic spillovers to states. Gaming is the easiest example to point to. In 1998 we carried out the most comprehensive study yet undertaken of the economic and social impacts—on and off reservations—of Indian gaming. It showed significant contributions to off-reservation economies.3 Some quick examples: First: casino expenditures. In 1997 the HoChunk nation’s casino operations in the state of Wisconsin spent $31.6 million in vendor outlays. An estimated 70% of those expenditures were in-state, the vast majority off the reservation in support of non-Indian businesses. The Oneidas, also in Wisconsin, spent $28 million in vendor outlays, 88% of it in-state. In North Dakota, the Standing Rock Sioux’s gaming operations—not one of your bigger such operations—spent more than $7 million in vendor outlays. Seventy-four percent of that was spent in-state, almost none of it on the reservation. Second: tax payments. In 1997 Ho-Chunk gaming operations were responsible for nearly $16 million in gaming-related payroll tax deductions or withholdings; Oneida was responsible for more than $27 million; Standing Rock for nearly $2 million in North Dakota and more than a third of a million in South Dakota. Third: employment. During the major recession that hit California in the early 1990s, the three gaming tribes in San Diego County—Sycuan, Barona, and Viejas—were among the few bright spots in the county employment picture, employing hundreds of non-Indians and taking people on as other businesses were laying people off. In Arizona, the small Mazatzal Casino operated by the Tonto Apaches provided 280 jobs in 1998, the vast majority of which were filled by non-tribal members. Mazatzal replaced the largest employer in town at the very time it was shut down because of falling lumber prices, and many non-Indians credit the casino with maintaining stability in the local economy through this transition. Fourth: revenue sharing. Many gaming tribes make significant contributions to state coffers from gaming revenues under the terms of tribal-state compacts. The Michigan tribes, for example, contribute 2% of revenues to local government and 8% to the State of Michigan. Finally, there are the investments that Indian nations make with gaming profits. These tend to be diverse and substantial, turning some Indian nations into new sources of investment capital. Some of these investments are pretty interesting, too. In Michigan, to offer just one example, the Grand Traverse Band of Ottawa and Chippewa Indians used some of its gaming profits to buy up a condemned building in the off-reservation town of Traverse City. It cleaned up the building and turned it into a productive economic asset. An editorial in the local newspaper thanked the tribe for helping to solve a city problem and investing in the future of the town. In a second study, commissioned by the Gila River Indian Community, we examined the economic and social impacts of Indian gaming on the state of Arizona. Among the study’s conclusions: “The net economic impact of Indian gaming on Arizona is positive and substantial. Specifically, Indian gaming does not cause the State to lose tax revenues, and a conservative estimate of the contribution of Indian gaming to the Arizona economy is roughly $128 million annually.” In addition, “the one-time construction benefit of Indian casinos to the state of Arizona [has been] nearly $700 million.”4 Another recent study of ours comparing gaming and non-gaming U.S. communities over a 16-year period shows that in rural areas, Indian gaming not only improves on-reservation economic conditions; it boosts off-reservation incomes, increases off-reservation employment; reduces off-reservation welfare dependence; and is associated with reductions in certain types of crime.5 In short, in these cases an oftenrepeated state goal—rural economic development—is vigorously advanced by tribal economic development. Of course some of the gaming impacts are dramatic, but what about reservation economic activity that does not include gaming? Since 1979, the Mississippi Choctaws near Philadelphia, Mississippi have created more than 6,000 jobs on their reservation in an array of industries, including but not limited to gaming. On the Choctaw reservation today, there are far more jobs than there are Choctaws to fill them. The result is that the Choctaws import labor: thousands of Black and white workers who drive onto the reservation every day to take jobs in Choctaw manufacturing and service industries. The tribe is the largest employer in east central Mississippi and one of the ten largest in the state, bringing to one of the poorest regions of the country a dynamic economy and a host of jobs.6 And being successful hasn’t stopped them from being Choctaw: the tribe has one of the highest rates of language retention in all of Indian Country. In Arizona, the Sunrise ski operation run by the White Mountain Apache Tribe has become a major factor in the winter economy of the White Mountains, filling motels in Show Low and Pinetop, pulling in dollars and further stimulating the local recreational and tourism economy. When a federal agency threatened to close down Sunrise under the Endangered Species Act, a busload of off-reservation business and community leaders showed up at public hearings to underscore the economic dependence of the regional economy on the tribe’s resort—and this was before the tribe built its casino. In Washington State, Veronica Tiller and George Chase found in 1998 that 27 federally recognized tribes contribute $1 billion annually to the economy, paid $56.6 million in federal and state employment and payroll-related taxes; and employed 14,000 Washington citizens fulltime. Gaming played a significant role in this, but it was not the whole story.7 There are numerous other examples: the Citizen Potawatomi Nation in Oklahoma, the Confederated Tribes of the Warm Springs Reservation in Oregon, the Confederated Salish and Kootenai Tribes of the Flathead Reservation in Montana—these and many others are making significant economic contributions not only to their own societies but to non-Indian communities as well. They illustrate the crucial point: as Indian nations move from welfare-based, transfer economies to productive economies, they reduce the burden on taxpayers, are able to invest in their own infrastructures, contribute to regional economies, and, in many cases, bolster state programs through their own provision of services. In short, state economies and populations benefit from tribal economic success.

AT: Uniformity Solvency Deficit

Uniformity on all levels of governance inevitable – already coordinated

Baxter 11 Associate Administrator for Federal Lands for the Federal Highway Administration (John R., “Hearing on Tribal Transportation: Paving the Way for Jobs, Infrastructure and Safety in Native Communities”, 9/15/11, Hearing before the

Committee on Indian Affairs, 

 http://testimony.ost.dot.gov/test/pasttest/11test/baxter1.htm “SW)

In response to this increase in the number of Tribes, and increased stewardship and oversight responsibilities, FHWA's FLH Office, which has direct responsibility for administering the IRR program, has increased staffing and worked closely with the Tribes and the BIA to develop uniform program guidance.  In addition to carrying out numerous face-to-face meetings with each Tribe and conducting outreach and training through webinars, regional conferences, and organized classes, FLH developed a new program manual for all Tribes, States, counties, and Federal agencies that communicates program expectations, roles and responsibilities, and best practices.

AT: State Involvement Bad
State involvement inevitable – ownership issues

Migliaccio, et al 10 Assistant Professor of Civil Engineering at UNM (Giovanni C., Geri Knoebel, Senior Program Manager at Alliance for Transportation Research Institute, Rebecca Martinez, Research Assistant and M.S. Candidate at UNM, “Identification of Results-Oriented Public Involvement Strategies Between Transportation Agencies and Native American Tribal Communities”, November, National Cooperative Highway Research Program Web-Only Document 171, http://onlinepubs.trb.org/onlinepubs/nchrp/nchrp_w171.pdf SW)

Tribes throughout the nation have a complex history and relationship with the federal government. Early recognition of tribes as separate and sovereign governments exists in the US Constitution, Article 1. The clause in the Constitution identifying tribes as sovereign governments gives Congress the authority to regulate commerce with many of the States, foreign nations and Indian Tribes (Deloria & Wilkins, 1999). This constitutional mention to Indian Tribes has been used to recognize tribes’ status as governments, separate from federal or state government. As various entities and sovereign nations own land within the US, collaboration between federal, state and tribal governments is inevitable in the transportation planning process.

State involvement inevitable – ownership issues

Migliaccio, et al 10 Assistant Professor of Civil Engineering at UNM (Giovanni C., Geri Knoebel, Senior Program Manager at Alliance for Transportation Research Institute, Rebecca Martinez, Research Assistant and M.S. Candidate at UNM, “Identification of Results-Oriented Public Involvement Strategies Between Transportation Agencies and Native American Tribal Communities”, November, National Cooperative Highway Research Program Web-Only Document 171, http://onlinepubs.trb.org/onlinepubs/nchrp/nchrp_w171.pdf SW)

Tribes throughout the nation have a complex history and relationship with the federal government. Early recognition of tribes as separate and sovereign governments exists in the US Constitution, Article 1. The clause in the Constitution identifying tribes as sovereign governments gives Congress the authority to regulate commerce with many of the States, foreign nations and Indian Tribes (Deloria & Wilkins, 1999). This constitutional mention to Indian Tribes has been used to recognize tribes’ status as governments, separate from federal or state government. As various entities and sovereign nations own land within the US, collaboration between federal, state and tribal governments is inevitable in the transportation planning process.

States Solve – Empirical Ev
Empirical evidence proves – states and tribes can cooperative on transportation through government to government accords

Johnson et al 9 National Conference of State Legislatures (Susan, Jeanne Kaufmann, National Conference of State Legislatures, John Dossett, Sarah Hicks, National Congress of American Indians, Updated by Sia Davis, National Conference of  State Legislatures “Government to Government Models of Cooperation Between States and Tribes”, National Council of State Legislatures, The Forum for America’s Ideas, 

http://www.nijc.org/pdfs/TTAP/NCSLGovttoGovt.pdf SW)
A government-to-government accord between Minnesota’s 11 federally recognized tribes and the state Department of Transportation was signed in April 2002. Objectives of the agreement include improving coordination and understanding among all parties on transportation planning, development and maintenance projects. In addition to improving transportation systems, the agreement looks to increase job and training opportunities for both Indian and non-Indian communities throughout the state. The Indian tribes in Wisconsin and the state Department of Transportation have a government-to-government relationship that aims to move “…beyond the Agency mindset of simply consulting with Indian Nations as a legal requirement, but instead, working with Indian Nations as equal partners focused on people, economics, natural and human environments to improve the quality of life for all people.” The parties have formed a task force, hold regularly scheduled meetings, and distribute a directory of department and Indian tribe contacts. In February 2003, the Washington state Department of Transportation established the Tribal Transportation Planning Organization to promote tribal transportation planning in the state and foster intergovernmental cooperation. This agreement provides a forum for sharing skills and knowledge among transportation professionals employed with Indian governments. The agreement also encourages cooperation between transportation agencies at the local, regional, state and federal levels.
AT: No State-Tribal Coop

Tribal-State cooperation is the most efficient
Kozak, 02 New Mexico State Highway and Transportation Department (James D., “Improving Tribal/State Relationships for Transportation Infrastructure Planning and Development”, September, TRANSPORTATION RESEARCH CIRCULAR Number E-C039, Conference on Transportation Improvements: Experiences Among Tribal, Local, State, and Federal Governments, http://onlinepubs.trb.org/onlinepubs/circulars/ec039.pdf SW)

The Tribal/State Summit was held October 14 and 15, 1999, in Santa Fe, New Mexico. The Tribal/State Transportation Summit sought to foster improved Native American government participation in the short-range and long-range planning for transportation infrastructure. Furthermore, the Summit was designed to set forth a framework within which policies and processes could be developed that would ensure better coordination between tribal governments, the state, and federal agencies. Inherent in the agreements mentioned above is mutual recognition of tribal/state sovereignty, government-to-government relationships, mutual respect, and open communications. The development of improved relations is designed to be an ongoing process with commitment from all parties to forge effective relationships that will serve all citizens’ transportation needs in an equitable fashion. A significant aspect is the effective use of planning processes for limited financial resources in a cooperative fashion and the improvement of transportation infrastructure in a spirit that recognizes unique social and cultural differences. The Tribal/State Transportation Summit resulted in the most significant discussion to date with representatives from 17 tribes, the Lieutenant Governor, the Governor’s Chief of Staff, the Secretary of the NMSHTD, the State Land Office, representatives from the State’s congressional delegation, the BIA, DOE, and FHWA. Tribal representatives elected to take the agreements back to their leaders for further consideration. The department and the tribes now communicate with each other more fully and consistently about tribal/state issues. The current benefit is the development of a solid foundation for intergovernmental transportation infrastructure planning and development between tribal governments and state and federal agencies. Future benefits will be a more effective use of limited federal, state, and local transportation funds to meet not only the travel needs of the public, but also the unique cultural values of Native American citizens.

CP Funding Mechanism – Fuel Taxes

Tribal control of fuel taxes allows local funding for transportation projects 

Keel 11 Lieutenant Governor of the Chickasaw Nation and President of the National Congress of American Indians  (Jefferson, “Oversight hearing on tribal transportation: Paving the way for Jobs, Infrastructure, and Safety in Native Communities”, 9/15/11, SENATE COMMITTEE ON INDIAN AFFAIRS HEARING, http://www.indian.senate.gov/hearings/upload/Jefferson-Keel-FINAL-testimony.pdf SW)

IRR = Indian Reservation Roads

Faced with a severe inadequacy of funding from federal and state sources, tribal governments have looked for other sources of revenue, including levying their own motor fuel taxes. While tribes have the same authority as other governments to collect taxes, the ability of tribes to tax fuel on tribal lands has been severely diminished by the Supreme Court. The Court has upheld the authority of the states to reach onto tribal land to collect a state motor fuel tax. The dual taxation that would result if both states and tribes impose a motor fuel tax makes it impractical for tribes to generate revenue through motor fuel taxes. Although some tribes and states have been able to negotiate motor fuel tax revenue sharing agreements, those cases are the exception rather than the rule. In most areas, the state governments’ collection of motor fuel taxes in Indian country displaces the ability of tribal governments to collect motor fuel taxes. NCAI encourages this Committee to explore alternate sources of revenue for reservations roads. Given the dire conditions of reservation roads, it is unconscionable that the IRR program does not enjoy parity with the amount given to other governments through the Highway Trust Fund. NCAI feels strongly that this inequity of distribution must be addressed in whatever new system is devised to fund transportation systems across the nation. In addition, if motor fuel taxes are to remain the primary source of funding for road construction and maintenance, we urge the Committee to recommend that Congress clarify authority of Indian tribes to collect this tax on tribal lands. Finally, if the Committee recommends a dramatic change to the way revenue is raised for transportation costs, NCAI recommends that any such system be devised in a manner that treats Indian tribal governments equitably and gives them the same authority as state and local governments to raise revenue to fund the costs associated with building and maintaining transportation infrastructure. 
Safety CP

Tribal funding for the High Risk Roads Program and a new agency solves safety concerns

Keel 11 Lieutenant Governor of the Chickasaw Nation and President of the National Congress of American Indians  (Jefferson, “Oversight hearing on tribal transportation: Paving the way for Jobs, Infrastructure, and Safety in Native Communities”, 9/15/11, SENATE COMMITTEE ON INDIAN AFFAIRS HEARING, http://www.indian.senate.gov/hearings/upload/Jefferson-Keel-FINAL-testimony.pdf SW)

NCAI recommends this Committee and Congress assist in confronting the high injury and fatalities on tribal roadways and to resolve the concerns about the BIA Highway Indian Safety Program by (1) establishing a two percent Tribal funding set-aside within the High Risk Rural Roads Program, (2) creating a new Tribal Traffic Safety Program within the FHWA-Federal Lands Highways office, and (3) funding each NHTSA, at $50 million annually to dramatically reduce the incidence of death and injury on America’s Indian reservation roads. The creation of these new programs would help to reduce the safety and behavioral problems that contribute to the high rates of death and injury on Indian reservation roads.

TTAP CP

The TTAP program is key to effective tribal transportation

Sullivan and Martin 9 (John J. IV, associate editor of Public Roads, Clark, team leader for the Affiliate Programs team for the Office of Technical Services at FHWA, Nov/Dec, “The Role of TTAPs in Tribal Transportation”, EBSCOhost)
With multiple jurisdictions and organizations involved in building, operating, and maintaining roads in Indian country, collaboration and resource sharing can help avoid duplication of efforts and equipment.TTAPs play a key role in promoting collaboration, Cloud-Westlund says. For example, TTAPs hold training on cross-jurisdiction collaboration, develop tools to make grassroots-level management easier, and teach tribes how to write and manage memoranda of understanding, contracts, and agreements. They build cultural and organizational understanding by educating State and local officials about the IRR program and how to work with tribes. And they educate tribes on how to leverage Federal, State, and local funds and how to manage and operate their road programs.
"When tribes want to know about Federal, State, or local programs, they come to TTAPs," Cloud-Westlund says, "And when Federal, State, and local officials want to know about tribes and their programs, they come to TTAPs. We are the common, neutral ground -- a liaison and advocate for all."
One successful example is the establishment of a standing State-tribal committee in Minnesota that meets quarterly. The Minnesota Advocacy Council for Tribal Transportation consists of Minnesota DOT staff, representatives from each of the tribes in Minnesota, and other stakeholders, including cities, counties, FHWA, BIA, and the U.S. Forest Service. The Michigan Tech TTAP, which serves tribes in the Eastern and Midwest BIA regions, is a standing member of the committee, as is the Minnesota LTAP.
"This group has tackled common issues between the State and tribes, such as roadside vegetation management and signing," says Cloud-Westlund. "As a result of collaboration through this group, tribes now can order signs in bilingual format -- English and Native language -- through the Minnesota DOT sign shop."

TTAP is key to transportation infrastructure development 

National Congress of American Indians 11 (The oldest, largest and most representative American Indian and Alaska Native organization serving the interests of tribal governments and communities, September 15, “SENATE COMMITTEE ON INDIAN AFFAIRS HEARING: Oversight hearing on tribal transportation: Paving the way for Jobs, Infrastructure, and Safety in Native Communities”, http://www.indian.senate.gov/hearings/upload/Jefferson-Keel-FINAL-testimony.pdf)

The Tribal Technical Assistance Program (TTAP) is the only technical assistance program that provides much needed transportation related education and training to tribal governments for transportation road projects. Education and certification is important to assist in building a viable tribal transportation work force. In addition, having well qualified skilled workers enables Indian tribes and Alaska Native Villages to further develop tribal transportation infrastructure.  There are currently seven TTAP centers located around the country. TTAP is funded by both the U.S. Federal Highway Administration (FHWA) and U.S. Bureau of Indian Affairs (BIA). Currently, each TTAP receives $280,000 a year in total funding, which is comprised of $140,000 from the Local Technical Assistance Program and $140,000 from the IRR program. This totals about $1.9 million for the overall TTAP funding each fiscal year to serve all 565 federally recognized tribes. To ensure that the TTAPs are able to meet the increased demand for their services and as additional tribes assume responsibility for administering their own transportation programs, NCAI recommends Congress to have the U.S. Department of Transportation institute a TTAP for each of the twelve BIA Regions.  Additionally, NCAI recommends an increase to the overall funding of TTAPs from $1.9 million to $4.2 million each fiscal year. This much needed funding will assist each TTAP center to adequately address the increasing need for transportation technical assistances. 

Tribal CP
Despite disputes, Arizona proves that tribal cooperation is feasible

Swan, 02 Arizona Department of Transportation (Jeff, “Native American Transportation Issues in Arizona: Coordination of State and Tribal Transportation Issues”, September, TRANSPORTATION RESEARCH CIRCULAR Number E-C039, Conference on Transportation Improvements: Experiences Among Tribal, Local, State, and Federal Governments, http://onlinepubs.trb.org/onlinepubs/circulars/ec039.pdf SW)

Native American transportation policy has traditionally focused on the tribal/federal governmental relationships. The relationships between the tribes and the state of Arizona have not played a major role until the recent introduction of the new transportation acts and the emphasis on regional transportation planning for both the tribes and the states. The states have always had a presence on tribal lands wherever there are major highways because in most cases, the state maintains Interstate, primary, and some secondary roadways. Arizona has been working with the 21 tribes in the state on various transportation issues, with successes in areas such as coordinated environmental clearance efforts, joint funding of some projects, and the use of local labor by highway contractors. Arizona and the tribes in Arizona have also had their share of policy conflicts and failures in cooperation on transportation issues, which have resulted from the ongoing debate over tribal/state sovereignty, intergovernmental agreements, coordination of regional planning efforts, right-of-way (ROW) acquisition and maintenance, and coordination of the reporting of traffic and accident data. Arizona, in cooperation with FHWA, is developing an outreach program to make sure that tribes in Arizona have a greater opportunity to participate in the programming and development of the Arizona transportation program. INTRODUCTION With the continued devolution of federal programs to the states, including transportation programs and funding, there is a new challenge to the states and Native American tribes to find ways to develop cooperative efforts to meet growing transportation demands. The Arizona Department of Transportation (ADOT) is reaching out to the tribes in Arizona to meet this challenge. Indian Reservations in Arizona Indian lands comprise approximately 28% of Arizona’s total land area. Most major highways in Arizona pass through Indian lands. The estimated Native American population in Arizona varies from 10% to 15% of the total state population. While not a large portion of the population, the Native Americans do have an influence on transportation issues as Arizona grows.
AT: Tribal governments incompetent

Tribal governments are effective and have an incentive to produce good policy – and even if they aren’t, effective partnership can improve them

Cornell and Taylor 2k Director of the Udall Center for Studies in Public Policy at the University of Arizona and Professor of Sociology and of Public Administration and Policy at the University of Arizona, AND Senior Policy Scholar with the Udall Center, a Research Fellow at the Harvard Project, and a Senior Consultant with Lexecon, Inc. (Stephen and Jonathan, “Sovereignty, Devolution, and the Future of Tribal-State Relations”, 6/26, National Congress of American Indians Mid-Year Session, http://access.minnesota.publicradio.org/civic_j/native_american/tribalstaterelations1.pdf SW) 

The assumption of tribal government incompetence has very high costs. Not only is it offensive to Indian nations, but it leads states to approach tribal-state partnerships—if they consider them at all—with hesitation and a demand for extra assurances or performance guarantees. These in turn make it harder for tribes and states to come to agreement and handicap tribal development efforts. In some cases, states refuse to partner with tribes at all. It goes without saying that some tribal governments are incompetent, but this hardly distinguishes Indian nations from other societies. Across the universe of tribes—as across the universe of countries—we find both good and bad examples of governance. Unfortunately, however, the bad examples often get the publicity, but there is ample evidence on the good government side as well. For example, a number of studies indicate that, on average, when tribes take over services under PL-638, they outperform federal agencies. They create more value, operate more efficiently, introduce more services, and build more public infrastructure than outside operators do.8 The reasons are simple and predictable. When tribes take over responsibility for a reservation program, two things happen. First, program administration begins to reflect their agendas instead of outsiders’ agendas. Second, decisions and their consequences are linked more closely to each other. Tribes begin to pay the price of bad decisions and reap the benefits of good decisions; as a result, over time, the quality of the decisions improves. Perhaps more striking, tribes are increasingly administering complex and innovative programs in ways that make them best-in-class not just in Indian Country but across governing units in the United States. Some quick examples: the Jicarilla Apache wildlife management program in New Mexico is arguably the premier program in the West, with striking achievements to its credit in the restoration of trophy- quality game herds and fisheries. The State of Minnesota has drawn attention to the Fond du Lac tribe’s foster care program not because it is an outstanding Indian program but because it is an outstanding foster care program. The tribal college run by the Confederated Salish and Kootenai Tribes of the Flathead Reservation in Montana is getting applications from nonIndian students because it provides superior quality education. Not only is the assumption of tribal government incompetence out of step with a growing body of contrary evidence, but its implied conclusion—that the state response should be to resist partnerships with tribes—is logically flawed. Even in cases where tribal program operation is problematic, the solution is not for the states to walk away from these potentially beneficial partnerships, but for the tribes and the states to jointly work out capacity-building arrangements that can improve tribal governance. This is the clear implication of the Harvard Project research finding, noted above, that tribal control is essential to tribal development. It is in the interest of both states and tribes to build the capacity of Indian nations to govern effectively. Our evidence indicates that, in doing so, states will be lining up for eventual spillover benefits.   

AT: Race to the bottom (tribes)

No race to the bottom – Tribes have an incentive to improve economic standards

Cornell and Taylor 2k Director of the Udall Center for Studies in Public Policy at the University of Arizona and Professor of Sociology and of Public Administration and Policy at the University of Arizona, AND Senior Policy Scholar with the Udall Center, a Research Fellow at the Harvard Project, and a Senior Consultant with Lexecon, Inc. (Stephen and Jonathan, “Sovereignty, Devolution, and the Future of Tribal-State Relations”, 6/26, National Congress of American Indians Mid-Year Session, http://access.minnesota.publicradio.org/civic_j/native_american/tribalstaterelations1.pdf SW) 

Finally, the fear that tribes are economically desperate and, therefore, will cut regulatory corners in order to attract economic development or foist costs onto the states has motivated states to assert jurisdiction over tribes in some cases or walk away from productive partnerships in others. Of course there’s a paternalistic edge to this argument, which suggests that states are best able to determine appropriate policy for reservations. But it also assumes that tribes will be willing to turn their homelands into toxic cesspools or their factories into sweatshops. The evidence suggests otherwise. Economic development on most reservations has meant significant improvements in quality of life, not deterioration. Economically successful tribes tend to provide more services, maintain newer schools, shorten fire and rescue response times, impose higher environmental standards, and in other ways exceed the levels of federal and state service provision that prevailed before development took off. The Jicarilla Apaches have improved wildlife management in the northern part of New Mexico; Sandia Pueblo has imposed the toughest water quality standards along a major stretch of the Rio Grande; the Grand Traverse Band of Ottawa and Chippewa Indians has improved the health of its own people by taking over management of health care; the Cabazon Band has strengthened regional fire and police operations with high quality training and links to non-Indian community services. Once again, the critical issue is tribal capability. As Indian nations improve their own governing capacities, they typically take the kinds of actions that would logically reduce state risks and concerns—and they become better partners in the effort to mitigate those risks that remain.

Tribal Sovereignty is key to tribal economies

Tribal self-determination and sovereignty are key to tribal economic development – research proves

Cornell and Taylor 2k Director of the Udall Center for Studies in Public Policy at the University of Arizona and Professor of Sociology and of Public Administration and Policy at the University of Arizona, AND Senior Policy Scholar with the Udall Center, a Research Fellow at the Harvard Project, and a Senior Consultant with Lexecon, Inc. (Stephen and Jonathan, “Sovereignty, Devolution, and the Future of Tribal-State Relations”, 6/26, National Congress of American Indians Mid-Year Session, http://access.minnesota.publicradio.org/civic_j/native_american/tribalstaterelations1.pdf SW) 

The fact is that capable and sovereign tribal governments advance state goals as well as tribal goals. No state has an incentive to allow the kind of poverty and economic underdevelopment that has characterized Indian reservations for so long to continue to fester within its borders. That said, twelve years of research at the Udall Center and Harvard Project emphasizes that tribal control over tribal affairs is the only policy that works for economic development. We have been unable to find a single reservation where major decisions are controlled by outsiders—the states, the federal government, or special interests—where successful economic development has taken root. In short, if states want Indian poverty and its off-reservation consequences to be adequately addressed, they have to stop insisting that their rules apply to the exclusion of tribes’ rules. The evidence is compelling that where tribes have taken advantage of the federal self-determination policy to gain control of their own resources and of economic and other activity within their borders, and have backed up that control with good governance, they have invigorated their economies and produced positive economic spillovers to states.

***COLONIALISM K
1nc colonialism k

the aff unilaterally imposes colonialist principles—the narrative of success and failure of federal policy  posits Indians as passive recipients of legal salvation

Williams 96 - J.D. Harvard Law School, Professor  University of Arizona's James E. Rogers College of the Law, serving as the E. Thomas Sullivan Professor of Law and American Indian Studies and Director of the Indigenous Peoples Law and Policy Program. (Robert A. Jr.*   “‘THE PEOPLE OF THE STATES WHERE THEY ARE FOUND ARE OFTEN THEIR DEADLIEST ENEMIES’: THE INDIAN SIDE OF THE STORY OF INDIAN RIGHTS AND FEDERALISM” Citation: 38 Ariz. L. Rev. 981 1996, accessed via Hein Online ajones)

After the dramatic opening scenes provided by the Cherokee Cases, the traditional story told by Indian law scholars proceeds to chronicle over time the successes and failures of the federal government in protecting Indian rights according to these Marshallian principles. For example, consider the standard recitation of what happened to the Cherokees after John Marshall so boldly declared their rights in the Cherokee Cases. Despite Marshall's classical rendering of the core protective principles of our Indian law in those cases, the Cherokees, and many other tribes, were forcibly removed from their treaty-guaranteed homelands by Andrew Jackson and the United States Congress. This was a time, the traditional scholars tell us, that the Federal Government failed to live up to its Marshallian-constructed trust responsibility to protect tribes from the people of the states. The story of Indian rights and federalism told by Federal Indian Law scholars continues on this contrapuntal line, following the rise and fall of the Cherokee Nation's legal fortunes in the early nineteenth century. Indian law, as countless law review articles, books, and casebooks tell us, is punctuated by "good" and "bad" periods, and Marshallian "correct" and "incorrect" lines of cases. The period identified with the landmark Allotment Act of 1887,11 for example, was a "bad" period for Indian law, according to the literature. During this half-century-long time span, running into the early decades of the twentieth century, the western frontier states pressured Congress for much freer access to Indian-held lands. Congress' Allotment Act policy resulted, in large part, directly from these pressures. It divided the tribal lands of Indian reservations into severalty to individual tribal members. The Act also ordered the huge amounts of "surplus lands" left over after Indian allotments to be made available to whites. Federal Indian Law scholars are the first to admit that the Supreme Court didn't help matters much by generating so much "bad" case law during this period. In its 1902 decision in Lonewolf v. Hitchcock,12 for example, the Court immunized congressional treaty breaches from judicial review under a novel theory of congressional plenary power in Indian affairs. Lonewolf is a particularly egregious example of "bad" Indian law in the traditional scholars' story of Indian rights. It allowed the white people of the states surrounding Indian reserved territories to seize tens of millions of acres of prime Indian agricultural homesteading lands. Lonewolf shows us what happens, these scholars tell us, when the White Man's Indian Law fails to abide by the protective principles laid down by Chief Justice Marshall on Indian rights in our federal system of government. The White Man's Indian Law There is a fundamental problem with the way that Federal Indian Law scholars tell their side of the story of Indian rights in our federal system of government. As my co-panelist and former Indian Studies colleague at the University of Arizona, Vine Deloria, Jr., used to tell me in his smoke-filled office on the other side of campus, there are never any Indians in the story of Indian rights these traditional scholars tell. 13 That is because the emphasis of most scholars who have written on Federal Indian Law focuses exclusively on the story of the "White Man's Indian Law." As told by these scholars, in the history of the White Man's Indian Law, the great struggles for Indian survival that finally culminate in a United States Supreme Court opinion or congressionally enacted statute were fought only by groups of non-Indian judges, lawyers and advocates in the white man's courtrooms and legislatures. The traditional story of the White Man's Indian Law focuses, almost incessantly, on one dominant theme: the legal rules and principles adhered to in the course of this country's historical dealings with Indian peoples are the exclusive by-products of the Western legal tradition brought to America by the white man. These by-products, so the familiar story goes, were developed here by the courts and policy-making institutions established by the dominant white European-derived society into a redemptive force for perpetuating American Indian tribalism's survival. Without the European Law of Nations and its traditions of treaty diplomacy, without the English common law's recognition of fiduciary duties arising from a guardian-ward relationship, without the elasticity of feudalistic property law concepts to recognize and protect lesser rights of aboriginal occupancy on the land, without the precedent of the King's sovereign prerogatives of centralized control over colonial affairs, and so on; that is, without the White Man's Indian Law-as these scholars tell it-the Indian would no longer be among us. The Same Old Story The way in which the story of the White Man's Indian Law deals with the federal government's duty of protection owed to Indian tribes from the people of the states is a classic illustration of what's completely wrong with most Federal Indian Law scholarship. It neglects the Indian's role as an active agent in the development of the rules and principles of our Federal Indian Law which determine the rights of tribes in relation to the federal government and to the states. The story of Indian rights during the allotment and assimilation era, for example, generally bemoans the decline of Marshallian classicism in our Federal Indian Law. But, the traditional scholars note in relieved tones, the legislation, court decisions, and executive policy initiatives of that "dark age" for Indian law luckily failed to totally destroy tribalism. In the White Man's Indian Law, little, if any, reflection is devoted to the question of just why the reformers failed. The academic chroniclers of the shifting cycles of Indian law simply move on, to consider the next period of Federal Indian Law history, the "good" period of Indian revitalization ushered in by the Indian Reorganization Act of 1934.14 In the cyclic history of Indian rights in this country, no period has witnessed such a radical "change in direction" as in Indian law and policy. This radical change "was due," so the writings of the leading scholars in the field tell us, "to the efforts of a new generation" of white men, 15 people like John Collier, the researchers of the 1928 Meriam Report on "The Problem of Indian Administration,"16 and the great white creators of the seminal treatise on Federal Indian Law, Nathan Margold and Felix Cohen. 7 The story of the White Man's Indian Law as the salvation of the Indian in North America has exercised an unshakable hold on the legal imagination of generations of Indian law scholars. They have told and retold its various chapters in their committed and important efforts to understand and perpetuate tribalism's survival in the United States. Given the hero worship of the great white saviors of Indian law, it is not surprising to find a law review article that was published recently in the Georgetown Law Journal entitled in part "What Would John Marshall Say?"' 8 That John Marshall's posthumous declarations on our modem day Indian law still matter so much to the traditional story of Indian rights told by the White Man's Indian law is a testament to why multiculturalists like myself dread the power still exercised by famous dead white males in a western settlerstate like the United States. It will always be a White Man's Indian Law that these scholars write about, and it will always only tell one side of the whole story. The Master's House The fact that the current Supreme Court pays virtually no attention to these scholars serves to remind us how unreliable the White Man's Indian Law has been in protecting Indian rights throughout history. The idea that the White Man's Indian Law has served over time as a positive, purposive force in tribalism's persistence in this country makes a fine story, but unfortunately it's never been true, and it's not true today. The scholars' own concessions to a cyclic theory of "good" and "bad" periods for Indian law, and their decrying of the present Supreme Court's inability to grasp the elegance of the Marshallian paradigm of Indian rights, demonstrates that the story is full of holes in a number of ways. When we closely examine this provocative story of the White Man's Indian Law serving as a positive, purposive force in tribalism's persistence in this country, we immediately confront a most difficult complication in the plot line. It is the unresolvable complication that inevitably arises from the very nature of the colonial situation and the relations of power between the colonizer and colonized. We are talking, remember, about the legal system of one of the modem world's most efficient colonizing powers. The United States began as a loose and disorganized confederation of thirteen Atlantic seaboard British colonies, expanding its federated sovereignty over the vast, prime midsection of North America in less than a century of frontier conquest. In the process, the United States basically eliminated Indian tribalism as a potent political or cultural force on the continent. Given its history, how does this system of colonizing law so potently imposed on the Indian by the United States-thi White Man's Indian Law-manage to transcend the genocidal and ethnocidal threat it has historically posed to the perpetuation of Indian cultural identity, existence, and sovereignty in this country? How can such a unilaterally-imposed system of colonizing law and power ever manage to assist Indian peoples in their struggles for cultural survival and achieve justice? We may never be able to develop satisfactory answers to these problematic, perplexing questions by focusing solely on the onanistically-told story of the White Man's Indian law. For there is something vital missing in this tired old story. As the African-American poet Audre Lord has tried to teach us, the Master's tools have not been designed to dismantle the Master's house. 19 A deeper, more complex understanding of the protective principles which have enabled tribalism to survive under our federal system of government in the United States will begin to emerge only when we begin to listen seriously to the Indian side of the story of Indian rights and federalism.

This sovereignty denying narrative enables colonialism and violent exploitation

Endres 2009- Assistant Professor of Communication at the University of Utah 
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 Nuclear Colonialism as a Discursive Phenomenon Although the material implications of nuclear colonialism are undeniable, it is important to turn to the discursive dynamics of the phenomenon. Nuclear colonialism fundamentally depends on discourse because the policy decisions go through deliberation before being implemented. The decisions to site parts of the nuclear production process on or adjacent to indigenous lands rely on complex arguments and rhetorical strategies that invoke the interrelated discursive systems of colonialism and nuclearism. Colonialism Post-colonialism attends to the legacies of colonial systems. Diasporic Indian literary critic and theorist Gayatri Spivak has argued that attention must be paid to the identities of colonized peoples in relation to race, gender, ethnicity, and nationality.20 Raka Shome and Radha Hegde’s scholarship has pushed post-colonialism into critical-cultural communication scholarship.21 Although post-colonialism is a crucial area of study, it unfortunately implies that colonialism is over. For some countries (e.g., India, the Congo) the colonizers have left, leaving post-colonial peoples to grapple with the legacies of colonialism. However, colonialism still exists for indigenous people across the globe. Indigenous scholars such as Glenn Morris and the late Gail Valaskakis resist the notion of post-colonialism.22 As stated by Linda Tuhiwai Smith, ‘‘naming the world as ‘post-colonial’ is, from indigenous perspectives, to name colonialism as finished business . . . post-colonial can mean only one thing: the colonizers have left. There is rather compelling evidence that in fact this has not happened.’’23 Despite the surprisingly common contemporary belief that colonization of indigenous nations is a thing of the past, we must not only recognize that colonialism still exists but also explore the communicative practices that maintain colonialism. The present form of colonialism in the US is what Al Gedicks has called resource colonialism, whereby ‘‘native peoples are under assault on every continent because their lands contain a wide variety of valuable resources needed for industrial development.’’24 As described by Marjene Ambler, the US government works in collusion with large national and multinational corporations to facilitate leases and access to indigenous resources that benefit the government and corporations to the detriment of indigenous communities.25 Resource colonialism depends on ignoring the land ownership rights of the colonized. As such, it also relies on the country’s legal and political system to limit the rights of the colonized, specifically drawing on both the domestic dependent relationship and the trust relationship that holds American Indian lands and monies in ‘‘trust’’ through the Bureau of Indian Affairs.26 As American Indian Studies scholar Sharon O’Brien states, ‘‘today’s ‘Indian wars’ are being fought in corporate boardrooms and law offices as tribes endeavor to protect and control their remaining resources.’’27 Resource colonialism is a reality for many tribes in the US, especially those with oil, gas, coal and uranium reserves. In the American West, the Western Shoshone, Navajo, Southern Ute, Paiute and Laguna nations possess a wealth of natural resources including uranium ore and vast desert ‘‘wastelands’’ for nuclear waste storage. Historian Gabrielle Hecht noted that ‘‘the history of uranium mining . . . shows that colonial practices and structures were appropriated*not overthrown*by the nuclear age, and proved central to its technopolitical success.’’28 Nuclear colonialism is a tale of resource colonialism. Colonialism in all its forms is dependent on the discursive apparatus that sustains it. Mary Stuckey and John Murphy point out that rhetorical colonialism recognizes that the language used by colonizers is a crucial justification for the colonial project.29 Caskey Russell argues that ‘‘vast justification systems have been set up to keep colonizers from feeling guilty.’’30 Indian Law is an integral part of the discursive system of colonialism that is employed over an over again to grant political sovereignty while simultaneously restricting it. Political sovereignty for American Indians is a complex concept that reveals that US Indian Law views American Indian nations as colonized peoples. It is not based on the inherent sovereignty of American Indian nations but instead upon the laws of the US that grant political sovereignty to American Indians. Yet, when sovereignty is granted, it is dependent upon acknowledgment by the grantor and is therefore vulnerable to coercive restriction. Although the Constitution, hundreds of treaties, and US Supreme Court decisions affirm the political sovereignty of American Indian nations, this form of political sovereignty is egregiously and unilaterally limited by the US federal government through its laws and policies.31 Three Supreme Court decisions under Chief Justice John Marshall in the early 1800s solidified the assumption that Indian sovereignty is granted and introduced the concept of American Indian nations as ‘‘domestic dependent nations.’’32 According to Wallace Coffey and Rebecca Tsosie of the Native American Rights Fund, ‘‘the concept of Indian tribes as ‘domestic dependent nations’ means that tribal governmental authority is to some extend circumscribed by federal authority.’’33 The domestic dependent status defined by Supreme Court decisions in the 1860s discursively relegates American Indian nations to a partial and contingent nationhood. The term ‘‘domestic dependents’’ also calls forth paternalistic images of American Indians as child-like dependents who need to be protected by the federal government. Given these restrictions, if American Indian nations attempt to use Indian Law and its notion of political sovereignty for the improvement of the nation or to assert sovereignty, the nations are stuck in a catch-22 where they have to accept the limited notion of sovereignty granted through federal law in their quest for more rights within Indian Law. Although political sovereignty may acknowledge that American Indians have distinct nations and governments, this sovereignty is always defined as dependent on and subordinate to the US federal government. Indigenous resistance over the years has created cracks in the system of resource colonialism, resulting in more control over resources and more lucrative leases for many American Indian nations.34 Recognizing the limitations of political sovereignty as defined by US colonialist laws, Coffey and Tsosie and John Borrows have called for indigenous people to reject political sovereignty and to assert and live by their inherent sovereignty.35 Borrows calls for ‘‘an inherent, unextinguished, and continu- ing exercise of self-government’’ that challenges the imposition of political sovereignty upon American Indian nations by the federal government.36 The concept of ‘‘inherent sovereignty’’ exemplifies the potential for resistance to colonization through a constitutive redefinition of sovereignty that supersedes the political definition. 

alt—reject the aff’s unitary custodian positioning to reinstate a collaborative  relationship with Indians—only starting from a point of decentralized compromise can solve
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"Deadliest Enemies" This conference's topic of federalism presents us with a unique opportunity for telling the Indian side of the story of how Indian tribalism's continuing survival in America is something other than a gift bestowed by a benign conqueror's courts and legislature. Federalism is a theme which figures prominently in the Indian side of the story of Indian rights. According to this side of the story, Indians have long-recognized that "the people of the states where they are found...are often their deadliest enemies." 20 History teaches Indian peoples that in a federal system of government, the white racial power organized through state governments represents the gravest and most persistent threat to Indian rights and cultural survival on this continent.21 In telling the Indian side of the story of the source of the principles in our Indian law that have protected tribes from their deadliest enemies-"the people of the states"-we resituate Indians, rather than just their lawyers, or those mandarins in the scholarly community who rule and jurisprudentialize over them, as a dynamic force in the perpetuation of the core protective principles of Indian rights in America. This story, in other words, attempts to rewrite Indians back into Indian law. Developing a greater appreciation for the contributions of American Indians to their own persistence opens up new vistas for understanding and explaining how United States law works and does not work to assure the cultural survival and development of Indian tribal peoples in modem American society. It becomes possible to imagine and theorize new visions of law which can work to assure Indian cultural survival in the future. Just as significant, we begin to understand how United States law is enabled to achieve racial justice more generally in a federalist system of government for a multicultural society. The Classical Era Treaty Period The Indian side of the story of Indian rights in our federal system of government begins with a much earlier set of legal precedents than the Cherokee Cases of the 1830's. The Indian side of the story focuses on the colonial era treaty period of the seventeenth and eighteenth centuries, or what I shall be calling in this talk the Classical Era of Indian-white treaty diplomacy. As the noted historian Francis Jennings writes, throughout this period of Indian-white diplomatic relations, "Indian cooperation was the prime requisite for European penetration and colonization of the North American continent." 22 This, of course, runs counter to the more familiar stories of our national history, with their starkly drawn images of violent and brutal race wars and cutthroat competition for territory between Indians and whites during the early centuries of contact. Yet, throughout the nearly two centuries-long period of their initial multicultural encounter, Indians and whites negotiated hundreds of treaties, and engendered a set of legal traditions that today, at least according to the Indian side of the story of Indian rights in this country, forms much of the core of our Federal Indian Law. In eastern North America particularly, where the major European colonial powers concentrated a great deal of their efforts and capital in establishing a beachhead for their imperial ambitions in the New World, Indians entered into numerous long-term treaty relationships with EuropeanAmericans. Necessity as well as convenience dictated that invading Europeans learn how to sustain economic, political, and military relations with the sometimes large and powerfully organized tribal groups on the frontiers of their tiny colonial settlements. In eastern North America, most of the initial relationships that Europeans developed with Indian tribes were organized around the immensely valuable fur trade of the eastern woodlands. The frontier trading tribes controlled the fur supplies and related commerce of the regions bounding the European colonies. They acted as buffers to the expansion and penetration of rival European powers onto that frontier. They could be called on to counter and even war against less cooperative tribes that might be causing difficulties for a colony. Politically and economically shrewd, the support of the frontier trading tribes, as Professor Stephen Cornell has written, was often critical in intra-European conflicts. They came to the Europeans, but the Europeans, equally, came to them. Thus the trade produced more than furs. Politics and pelts were intertwined; at one time or another, success or failure for the various European powers, whatever the object, depended substantially on Indian alliance. 23 Because of the fur trade, the tribes of eastern North America during the Classical Era of Indian-white treaty diplomacy were often treated in fact, if not wholly regarded in theory, as rough political, economic, and military equals by their European trading partners. In this unique period of increasing interdependence between the different cultural and racial groups engaged in the commerce and politics of accommodation and conflict that surrounded the trade, Europeans came to regard Indian cooperation as vital to the success of the new type of society that was emerging in colonial North America. Understood in this sense, this Classical Era of Indian-white treaty diplomacy in North America can be re-imagined as an extended story of cultural group negotiations in selected areas of intercultural cooperation. Adapting John Rawls' famous philosophical construct to the unique conditions that actually existed on the North American multicultural frontier, Indians and Europeans were in an original position of a rough equality on the continent. The new kind of society that was emerging from this unique cultural landscape made racial, class, and social status largely irrelevant to the process of cultural group negotiations. Both groups approached cultural group negotiations with each other with little knowledge of what each side's future fortunes would be in this radically different and new type of multicultural society. Each negotiated behind a veil of ignorance. Each was similarly situated to propose the principles of justice that should govern the type of society envisioned by their agreements. 24 Multicultural Jurisgenesis Law-creation was, therefore, central to the emerging society that was being constructed by Indians acting in concert with Europeans on the multicultural frontiers of colonial era North America. For Europeans, longheld legal notions about the diminished rights of "savage" and "barbarian" peoples were forced to yield to the reality of formidable and well-organized Indian tribes, with their own deeply ingrained traditions of law for governing relations between different peoples. 25 For Indians, accommodation of the strange newcomers to their lands required adapting their long-held traditions to the challenges of survival in their rapidly changing world. Out of this process of multicultural legal encounter there emerged innumerable stories of what Robert Cover has called "jurisgenesis"--the creation of new legal meanings. Through these meanings, Indian tribes and colonial Europeans sought to define a nomos-a normative world.26 This world was held together by the jurisgenerative force of the common interpretive commitments to a law created and shared together by the different peoples seeking survival in North America. This was a world of Indian-white treaty-making, and according to the Indian side of the story, this world is the source of the original understandings of the rules and principles of the bicultural jurisprudence that lies at the heart of our Federal Indian Law. The Language of Indian Diplomacy Concededly, the classic philosophical construction of the original position by Professor Rawls hypothesizes a world of isolated human individuals without opinions or prejudices negotiating over the principles of justice each would select for structuring their social relations. This was not, however, the actual original position of the human individuals who contended for survival on the North American colonial era frontier. All of these individuals were already active participants in a distinct human culture. Indians and whites each brought to their treaty negotiations a clear sense of their identity as individuals belonging to uniquely constituted cultural groups. To be English or Iroquois, French or Huron meant that treaty negotiations with other peoples took place within the particular context of one's own culturally mediated vision of justice. Each cultural group sought to act upon its own long-held cultural traditions in establishing relations with other groups. Each cultural group encountered limits in trying to do so. European diplomatic traditions may have worked fine in the Old World crucible of consolidating nation-states with defined territorial borders under the sovereignty of absolute monarchs. The language of treaty diplomacy that developed on North America's colonial frontiers, however, had no use for inflexible idioms that were non-indigenous to the unique conditions that emerged during the seventeenth and eighteenth centuries. As the historian Dorothy V. Jones notes, North American colonial era diplomacy "was not centralized; it was diffuse. It was not conducted by trained diplomats but by anybody and everybody: by orators, civil leaders, village and provincial councils, missionaries, speculators, traditionalists, dissidents, those with authority and those without." 27 The language of colonial era treaty diplomacy developed its own protocols and ceremonies, borrowing and adapting from cultural traditions that, as Professor Jones notes, "were rarely European." 28 The protocols and ceremonies of this language of diplomacy "were rarely European" because the hierarchical, feudal symbols of seventeenth and eighteenth century European diplomacy simply did not translate well on the North American multicultural frontier. The "language" of diplomacy used among eastern North America Indian peoples was spoken in symbols, metaphors, stories, and rituals. It was a language which continuously appropriated, blended, and reconstructed the diverse narrative traditions of the tribal cultures of indigenous North America. This indigenous North American language of law and peace between different peoples is recorded in the earliest meetings between Indians and Europeans during the Classical Era of treaty-making. Indian and Euro-American diplomats constantly adapted themselves to the challenges of a rapidly changing multicultural frontier through this language. Throughout the Classical Era treaty literature, Indians can be witnessed inviting Europeans to make known the "good thoughts" of peace, to smoke the sacred pipe, to clear the path, to bury the hatchet, to link arms together and unite as one people, to eat out of the same bowl together, and to remove the clouds which blind the Sun which shines peace on all peoples of the world. These and a host of other intricately related sets of recurring metaphors and sacred Indian rituals are part of a North American indigenous language of law and peace between different peoples that made diplomacy possible and effective on the multicultural frontiers of North America during the Classical Era. According to the Indian side of the story, the original understanding of the principles of our Federal Indian Law are to be found in these complex sets of symbols, metaphors, ceremonies, and rituals used in Indian-white treaty negotiations. Indian Legal Traditions: Treaties as Sacred Texts First and foremost with Indians of the Classical Era (and even today) a treaty is a sacred text. It fulfills a divine command for all the peoples of the world to unite as one. As the Prophet Deganawidah declared to the Iroquois in ancient, sacred time, "Make the Tree of Peace" prevail among all the peoples of the world.29 This is one reason why throughout the Classical Era, treaty conferences were routinely opened by Indian speakers who invoked a higher power's sanction and intent in the proceedings. Joseph Brandt, the great Iroquois leader of the Revolutionary era, opened a 1793 meeting with the United States and British representatives with the solemn declaration: "We are glad to have the meeting, and think it is by the appointment of the Great Spirit."30 When the Lower Creeks in 1736 explained to Governor Oglethorpe of Georgia their intention of maintaining their treaty relationship with the English, they declared that "it is the Great God above that gave us the knowledge to do so."31 For Indians of the Classical Era-making a sure and lasting peace after the shedding of blood, quelling the desire for revenge, being assured that a military ally would respond quickly to a call for help, trusting a trading partner over the course of many dealings-these were the types of weighty concerns, many of them life and death matters, that a treaty relationship was designed to address. No wonder that Edmond Atkin, the southern Indian superintendent for Great Britain in the Revolutionary period and a person of long experience in dealing with the tribes, could say of the Indian nations he knew: "'[T]he Indians... [are] more faithful to the terms of treaties than any other people on earth. In the making of treaties'...'no people are more open, explicit, and Direct."' 32 This was because, according to American Indian traditions of law and peace, treaties created a sacred relationship of trust between two peoples. Treaties as Protection We must read all of the promises made in a treaty between Indians and whites, therefore, against this sacred backdrop. No promise was infused more thoroughly with this sacred sense of obligation than the promise made by treaty partners to protect each other in times of war, need or crisis. This promise, in fact, was the core organizing principle of Indian treaty diplomacy; it called for certain types of normative acts and practices directed toward one's treaty partners in a number of different contests. A Choctaw "king" who visited Savannah in 1734 explained his primary reasons for seeking a treaty with Georgia: "We are surrounded with White People and the French are building Forts which we do not like. We are come to see who are our friends and whose Protection we may rely on."33 Indians regarded the duty to provide protection to a treaty partner, like all of the sacred bonds of a treaty relationship, as a continuing legal and moral obligation. Changes in circumstance or the original bargaining positions of the parties were therefore irrelevant as far as Indians were concerned. If anything, because a treaty connected the two sides together literally as relatives, a treaty partner who had grown stronger over time was under an increased obligation of protection toward its now weaker partner. The Nanticoke Indians carefully explained the nature of these continuing obligations of "brotherly" assistance owed them by Governor Horatio Sharpe under their long-standing treaty with the Maryland colony in a 1759 council: [A]s we love to Travel the Roads and other Places to seek the Support of life and as you are our Brother therefore beg and hope and beg you will not Suffer us to be troden down quite for we are as a child Just beginning to Walk we are so reduced and Deminished and Even as nothing...[W]hen there were great numbers of us Indians & but few white People in this Nation we Enjoyed our Priviledges Profits, and customs in quiet but it is quite to the contrary now, then [we] were not deprived of our Freedom and Customs for we had the whole Nation once under our Jurisdiction but now there is but a Spot laid out for us not even enough for Bread for us Indians...[I]f you our Trusty Brother suffers us thus to be evilly treated we shall soon be quite Destroyed and Totally Pushed out of this Nation but hope you our Brother will never Suffer us thus to be Treated....34 As the Nanticokes' remonstrance to Maryland's governor illustrates, the different peoples connected by a treaty were expected to abide steadfastly by the protective principles sustaining their original agreement. As far as Indians were concerned, the connections created by a treaty were a form of assurance and security, which could be steadfastly relied on in times of crisis or need, as a matter of the most sacred trust between two peoples. Treaties as Relationships of Protection and Sacred Trust These two core principles of Classical Era Indian treaty diplomacy-a treaty creates a relationship of sacred trust; the most sacred promise contained in a treaty is the promise of protection given a treaty partner in times of need or crisis-help us in reconstructing the indigenous North American legal traditions that have contributed to tribalism's cultural survival under our federal system of government. In a 1735 meeting with William Penn's son, Thomas, Civility led a group of Conestoga chiefs to renew his people's sacred treaty relationship with the Pennsylvania colony.35 Civility explained the original understanding of the treaty first agreed upon between Thomas' father, William Penn, and the Conestogas. In that first great charter document, Governor Penn had solemnly agreed to purchase the Indians' lands before allowing any "White people" to possess them. But the sale of these lands, according to the parties' original understanding of the treaty relationship, was not intended to ever lead to the separating of the two peoples. As Civility explained to Thomas Penn, when the Indians gave their lands to his father, they told him that "he and they should live on those Lands like Brethren, in Love and Friendship.. .whereby they became all as one People and one Nation, joyned together so strongly that nothing should ever disunite them, but that they should continue one People for ever." 36 Civility continued explaining the terms of that first treaty: That it was further agreed between Willm. Penn and the Indians, that each should bear a share in the other's Misfortunes. That this Country, thought it Might be filed with People of different Nations, yet Care should be taken that Justice should be done to every Person, and no Mischief happen without Satisfaction being given when it was necessary. 37 Civility finished his speech by laying down three bundles of valuable fur skins "to bind their Words." He declared, "[tihat they were now come hither to see Willm. Penn's Sons, to take them by the hand and renew with them the League of Friendship made with their Father." 38 The legal tradition of a treaty as creating a relationship of sacred trust and protection between two different peoples is encountered throughout the treaty literature of the Classical Era. The Iroquois diplomat, Hendrick, for example, expected unqualified acceptance of the principle that a treaty created this type of special relationship between two peoples in offering a large grant of land to the English at the Albany Congress of 1754: What We are now going to say is a Matter of great moment, which We desire you to remember as long as the Sun and Moon lasts. We are willing to sell You this large Tract of Land for your People to live upon, but We desire this may be considered as Part of our Agreement, that when We are all dead and gone, your Grand Children may not say to our Grand Children, that your Forefathers sold the Land to our Forefathers, and therefore be gone off them. This is wrong. Let Us be all Brethren as well after as before of giving you Deeds for Land. After We have sold our Land, We in a little time have nothing to shew for it, but it is not so with You, Your Grand Children will get something from it as long as the World stands, our Grand Children will have no advantage from it. They will say We were Fools for selling so much Land for so small a matter, and curse Us: therefore let it be a Part of the present Agreement that We shall treat one another as Brethren to the latest Generation, even after We shall not have left a foot of land.3 9 Confident Example Setting The themes of protection and trust in the language of Indian diplomacy teach us many important lessons about American Indian visions of law and peace. For Indians of the Classical Era, treaty relationships with different peoples were essential to survival and flourishing on the multicultural frontiers of North America. The language of Indian forest diplomacy reflected this basic understanding in a richly evocative vocabulary describing the paradigms for behavior which Indians believed nurtured trust and reliable protective treaty relationships. Granting land settlement rights to stranger groups, agreeing to watch for each other's safety over time, sharing the meaning of sacred stories and rituals with a treaty partner; in Indian diplomacy, such acts of "confident example-setting," to use the philosopher Annette Baler's term, signified the commitment of treaty partners to behave as close relatives towards each other.40 These acts, according to American Indian treaty traditions of law and peace, initiated the process by which different groups learned to build justice in a multicultural world. The Treaty Tradition and Early United States Indian Law and Policy This Indian legal tradition of regarding a treaty as a relationship of trust and protection provides an important interpretive backdrop for understanding the Indian side of the story of the first treaties negotiated between the Cherokees and the United States. The decades following the Revoluntionary War were a period of great suffering and chaos for those majority of tribes in eastern North America that had sided with the losing English side during the Revolutionary War.4 ' It was a particularly hard time for the Cherokee Indians. When the southern states sent their militias to war on the Cherokees, their methods were genocidal. They attacked the Cherokees by burning their towns, destroying their crops, and killing Cherokee men, women, and children.42 The Cherokees' response to their dilemma followed tradition; they signed a treaty of sacred trust and protection with the highest sovereign power recognized among the whites, the United States government. What the Cherokees sought protection from were the people of the states surrounding their reserved territories, most particularly Georgia. The first treaty signed by the Cherokees with the United States, the Treaty of Hopewell in 1785,43 was part of a series of agreements negotiated with the frontier tribes following the end of the colonists' War for Independence. On its face, the treaty does not seem all that extraordinary. In fact, it generally follows many of the traditions of seventeenth and eighteenth century Indian diplomacy. The only differences are that rather than the King of England or a royally favored colonial proprietor, the United States is pledging itself to protect the Cherokee Indians and the protection the Indians expect is from the white people of the state of Georgia, their deadliest enemies. "The Commissioners Plenipotentiary of the United States, in Congress assembled," the Treaty of Hopewell opens, "give peace to all the Cherokees, and receive them into the favor and protection of the United States of America .... 44 The Cherokees acknowledge themselves "under the protection of the United States of America, and of no other sovereign whosoever."45 A boundary line is agreed upon by the Cherokees, establishing their reservation. Beginning six months after the treaty ratification, if any white man from the United States tries to settle on any of the reserved Cherokee lands, "such person shall forfeit the protection of the United States, and the Indians may punish him or not as they please."46 These traditional articles of agreement were followed by terms defining criminal jurisdiction for interracial crime47 and promises of congressional control over trade and intercourse "[for the benefit and comfort of the Indians." 48 The traditional pledge, as spoken in the language of Indian diplomacy, to serve as eyes and ears for a treaty partner is here made by the Cherokees to the United States, as follows in the treaty: "The said Indians shall give notice to the citizens of the United States, of any designs which they may know or suspect to be formed...by any person whosoever, against the peace, trade or interest of the United States." The treaty concluded with one of the favored metaphors from the language of Classical Era Indian diplomacy: the hatchet shall be forever buried.5 0 A "universal" friendship was declared to subsist between the Cherokees and the white peoples.51 The United States' first treaties with the Cherokees affirmed one of the oldest and most venerable multicultural legal traditions in North America. These treaties reflected the anciently professed and practiced Indian belief that a treaty was a sacred relationship of protection and trust. Marshall's opinions in the Cherokee cases simply affirm this traditional Indian understanding of a treaty relationship. In Cherokee Nation v. Georgia ,52 Marshall wrote that "the relation of the Indians to the United States is marked by peculiar and cardinal distinctions which exist nowhere else."5 3 The guiding principles of our Indian law, the Chief Justice explained, derived from the fact that the Indians recognize a relationship of trust arising out of their treaties with the United States: "They [the Indians] look to our government for protection; rely upon its kindness and its power; appeal to it for relief to their wants; and address the President as their great father."54 The next year in the second of the Cherokee Cases, Worcester v. Georgia, Marshall elaborated further on the United States' unique trust responsibilities arising out of its treaties with the Indian tribes of America. Specifically analyzing the late Classical Era treaties between the United States and the Cherokee Nation, Marshall held that the status of the Indians under these agreements "was that of a nation claiming and receiving the protection of one more powerful; not that of individuals abandoning their national character and submitting as subjects to the laws of a master."55 The United States, therefore, under Marshall's legal analysis, had a duty of protection of Cherokee rights. This duty arose under the express and implied terms of the treaty relationship between the tribes and United States. These terms, of course, were terms of sacred trust. And, as we have come to understand, these terms were derived from Indian understandings of their treaty rights with the United States. Thus, according to this version of the story, Chief Justice Marshall's opinions in the Cherokee Cases are not the foundational sources of the original principles guiding our Federal Indian Law. Marshall was simply perpetuating the principles of a much older legal tradition originating in the Classical Era of treaty negotiations between Indians and whites on the continent, a tradition which regarded a treaty as a relationship of sacred trust and protection. The Cherokee Cases represent the first formal recognition by the United States Supreme Court of the Trust Doctrine as a source of protection for Indian rights under our law. Under this doctrine, the United States "has charged itself with moral obligations of the highest responsibility and trust. Its conduct, as disclosed in the acts of those who represent it in dealings with the Indians, should therefore be judged by the most exacting fiduciary standards." 56 Confirmed by numerous subsequent court decisions, congressional statutes, and executive action, the Trust Doctrine has served, at important times in our history, as a positive, purposive force in protecting and promoting Indian tribalism's rights to cultural survival in United States society. The themes of sacred trust and protection in the language of Indian diplomacy show us that the White Man's Indian Law was not the sole source of the legal principles which spoke to the importance of protecting Indian rights under United States law. By recognizing the central principles of Classical Era Indian diplomacy that a treaty is a relationship of sacred trust and protection, we begin the complex process of rendering a more complete accounting of the importance of Indian ideas and values in protecting Indian rights under United States law. The Trust Doctrine was not the exclusive by-product of the Western legal tradition brought to North America from the Old World. This central protective principle of Indian tribal rights under our law has deep roots in Classical Era Indian visions of law and peace. There is an important contemporary lesson to be learned from this vital legacy generated out of a bicultural jurisprudence of Indian rights. As Chief Justice Marshall himself was wise enough to recognize in the Cherokee Cases, these original Indian understandings of their treaty relationships with the United States are absolutely necessary to protect Indians from the people of the states, their deadliest enemies, in our federal system of government. 
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 Nuclear Colonialism, Discourse, and Yucca Mountain Nuclear colonialism is inextricably linked to the concept of rhetorical exclusion. According to John Sanchez, Mary Stuckey and Richard Morris rhetorical exclusion is employed by those in power to ‘‘foreclose debate without appearing to engage in undemocratic action.’’46 Using American Indian Movement (AIM) activism and the case of Leonard Peltier as examples, they reveal that rhetorical exclusion provides ‘‘frames through which those who challenge the status quo may be understood.’’47 In their analysis, rhetorical exclusion is primarily a strategy of definition. They reveal the numerous ways that the federal government’s discourse explicitly defines American Indians as subversive, inherently dangerous, oppositional, and always already guilty. These definitions build upon and contribute to the assumption that the US federal government is democratic, legitimate, and inherently worthy of defense against any threats (i.e., American Indians). Rhetorical exclusion, then, is a strategy of definition that justifies taking ‘‘whatever actions those in power deem necessary to control challenges to its legitimacy.’’48

an imaginative discussion of suffering and endorsement of human solidarity is crucial to solving the subjugation of indians
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 B. Link Two: Using Our Imagination Iroquois culture placed great emphasis on establishing and maintaining relations between groups of people who saw themselves, and treated each other, as connected at a most basic level of human solidarity. A fundamenta lesson taught by the Deganawidah epic, and reinforced by the reciprocating rituals of the Condolence Council, was that relations of trust and interconnectedness were most effectively sustained by the sharing of sufferings between differing groups. Kiotseaeton's dramatic portrayal of the hardships suffered by Tokhrahenehiaron, the prisoner released by the French and returned to Iroquoia, illustrates how League diplomats sought to teach this central lesson to their potential treaty partners. 242 His re-enactment of his countryman's harrowing journey home was a highly imaginative effort to connect the French to the pain, humiliation, and fear experienced by an Iroquois. By contrasting his own conduct in returning the French hostage Cousture (whom he called his "Nephew") to Three Rivers, he reinforced the basic lesson that partners connected in a treaty relationship should recognize each other as fellow human beings with a similar capacity for suffering. A contemporary theoretical understanding of this Iroquois emphasis on the sharing of sufferings as the foundation of an alliance in a multicultural treaty relationship is provided by the recent work of the North American philosopher, Richard Rorty. In his 1989 book, Contingency, Irony, and Solidarity2,4 3 Rorty stresses the importance of the imagination in realizing a "liberal utopia" of moral progress "in the direction of greater human solidarity." 2" Rorty defines his vision of human solidarity "as the ability to see more and more traditional differences (of tribe, religion, race, customs, and the like) as unimportant... [and] the ability to think of people wildly different from ourselves as included in the range of 'us.' "245 In Rorty's liberal utopia, therefore, human solidarity is seen "not as a fact to be recognized by clearing away 'prejudice' . . . but, rather, as a goal to be achieved. It is to be achieved not by inquiry but by imagination, the imaginative ability to see strange people as fellow sufferers. Solidarity is not discovered by reflection but created."246 Rorty's contemporary insight that human solidarity is created by the imaginative ability to see strange peoples as fellow sufferers provides us with a useful prism for understanding the meanings conveyed by Kiotseaeton's compelling performance of Tokhrahenehiaron's hardships. Like the Condolence Council ceremonies which Deganawidah instituted to end the mourning wars and unify the Five Nations, Kiotseaeton's story, in essence, asked his former enemies to share in the sufferings of a fellow human being, and thereby to imagine this Iroquois prisoner, and by extension all Iroquois, as included-to borrow Rorty's term-"in the range of 'us.' ")247 Like Rorty, the Iroquois, in practicing their unique brand of multicultural constitutionalism, recognized that increased sensitivity to the sufferings of others is a prerequisite to establishing solidarity and connection with them as fellow human beings. "Such increased sensitivity," as Rorty has written, "makes it more difficult to marginalize people different from ourselves by thinking, 'They do not feel it as we would,' or 'There must always be suffering, so why not let them suffer?' ",24 We do not know precisely how much of Kiotseaeton's multifaceted message of peace was fully understood by the French at Three Rivers. We do know, however, that even the jaded Jesuit missionary Father Vimont was able to appreciate the emotive power of Kiotseaeton's performance of the sufferings endured by an Iroquois prisoner on his unescorted return to his homeland. And we may infer an increased cultural sensitivity from the provision by the French for an escort for Kiotseaeton's own return to Iroquoia. Some of the central lessons taught by a North American indigenous vision of law and peace were evidently absorbed by the French at Three Rivers in 1645. In reflecting on the difficulties we ourselves encounter in establishing and maintaining relations with different peoples, the meanings of Kiotseaeton's dramatic portrayal of Tokhrahenehiaron's harrowing journey home can perhaps teach us important lessons as well. In a world of human diversity and conflict, relations of trust and interconnectedness require acts of imagination, by which we learn to share in the sufferings of others. 

link

the aff discursively assimilates Indians into the American public—this erases sovereignty and excludes opposition to colonialism

Endres 2009- Assistant Professor of Communication at the University of Utah 

(Danielle, “The Rhetoric of Nuclear Colonialism: Rhetorical Exclusion of American Indian Arguments in the Yucca Mountain Nuclear Waste Siting Decision,” Communication and Critical/Cultural Studies. Vol. 6, No. 1, March 2009, pp. 39_60 ajones) 

 Naming Practices and the National Interest Despite the presence of American Indian arguments against the Yucca Mountain site in the public comment period, these arguments were excluded through three interconnected rhetorical strategies, beginning with the naming practices that position American Indians as part of the US public that must sacrifice its land for the national interest. As Judith Butler has argued, ‘‘naming is at once the setting of boundary, and also the repeated inculcation of a norm.’’66 Mary Stuckey and John Murphy have identified naming as a powerful strategy of rhetorical colonialism, such as naming American Indian nations as ‘‘tribes.’’67 In nuclear colonialism, naming practices discursively assimilate American Indians into the US public and designate their lands as national sacrifice zones. In the Yucca Mountain siting controversy, the federal government named American Indians as members of the US public by limiting American Indian participation in the Yucca Mountain site authorization decision to the public comment period. Although American Indians do have citizenship in the US (Indian Citizenship Act of 1924), they are also members of sovereign nations. Several nations specifically requested government-to-government negotiation before and during the public comment period. Chad Smith of the Fort Mojave Indian nation submitted one of many public comments requesting government-to-government negotiations: ‘‘Indian tribes must be consulted on a government-to-government basis, not through the public scoping process.’’68 Despite these requests, the public comment period became a metonymy for government-to-government negotiations. The DOE defined the process so that if American Indian nations wanted to submit ‘‘official’’ and ‘‘legitimate’’ arguments against the site, they had to use the public comment period; as its name implies, the public comment period names its participants as part of the US public. After the public comment period, the Department of Energy subsumed American Indian arguments within the general category of public opposition to the site. In former Secretary of Energy Abraham’s response to public comments, he referred to participants in the public comment period using the vague terms ‘‘critics,’’ ‘‘the public,’’ and ‘‘opponents.’’69 There is only one sentence in the report that indicates that American Indian people might have been involved in the decisionmaking process. Abraham writes that ‘‘my predecessors and I invited and encouraged public, governmental, and tribal participation at all levels.’’70 However, he neither states whether American Indians actually participated nor acknowledges the American Indian public comments which criticized the process. Instead of explicitly naming American Indians as ‘‘savages’’ (a common strategy identified in the scholarship on rhetorical colonialism), this strategy names American Indian nations as part of the US public by denying government-to-government negotiations, forcing participation in the public comment period and describing all opponents as public critics. This simultaneously deflects the sovereignty of American Indians and hails them as assimilated members of the US public, resulting in the rhetorical exclusion of American Indians from the public comment period. Furthermore, forcing American Indians to participate in the public hearings also serves to exclude their arguments about land rights, sovereignty and government-togovernment negotiations because, as discussed above, current models of public participation exclude non-scientific arguments. Although American Indian nations had asserted their land rights and political sovereignty in the public comment period, they and their arguments were rhetorically erased by a discourse naming them part of the US public. This strategy is crucial to the perpetuation of nuclear colonialism because it allows the federal government to use the national interest as a justification for nuclear policies. If we consider American Indian nations to be sovereign nations, they have their own national interest which is often at odds with the national interest of the US. For instance, the national interest of the Western Shoshone to regain control of their treaty land is a direct threat to the Yucca Mountain project. Indigenous claims to treaty and land rights can pose a serious threat to US nuclear policies if the indigenous nations do not want to use their land for the nuclear production process. When indigenous people are recognized as sovereign nations, their arguments have the potential to pose a significant threat to the policies of nuclear colonialism. However, if indigenous people are named as part of the public of the colonizing nation, then their arguments can be redefined as coming from an interest group or ethnic group within the nation and the group can be asked to sacrifice their lands for the greater good of the nation. The naming strategy rhetorically excludes American Indian sovereign nations and their arguments from the process of public participation in decision-making. Nonetheless, American Indian people were not physically barred from appearing and making comments in the public comment period. American Indian people representing over twenty nations submitted comments during the public comment period. Nuclear colonialism also relies on a second strategy: rhetorically shifting the burden of proof. According to argumentation theory, policy changes, such as proposing a high-level nuclear waste site for Yucca Mountain, have a burden of proof to justify a change in the status quo.71 The burden of proof obligates arguers to provide justification for change*justification for siting high-level nuclear waste at Yucca Mountain. Those who would advocate defense of the status quo*not storing waste at Yucca Mountain*hold the presumption or predisposition to favor the status quo until good reason for change is offered. However, in the case of the Yucca Mountain siting decision, we see that the burden of proof is shifted from those advocating nuclear waste storage (a change from the status quo) to those who do not want waste stored at Yucca Mountain (status quo). One way the burden of proof is shifted is through the deliberation process (described above) that expects the public to prove that the science behind Yucca Mountain is flawed. 

american legal discourse otherizes natives 

Meister & Burnett  2004-  Associate Professor of Communication, and Associate Professor of Women’s Studies, both of North Dakota State University

(Mark & Ann, “Rhetorical Exclusion in the Trial of Leonard Peltier” American Indian Quarterly, Volume 28, Numbers 3 & 4, Spring/Summer Issue, ajones)

Language is the key to maintaining power in society. Power resides in "naming" or, in Foucault's words, "in a society such as ours ... there are manifold relations of power which permeate, characterise and constitute the social body, and these relations of power cannot themselves be es- tablished, consolidated, nor implemented without the production, accu- mulation, circulation and functioning of a discourse." 24 In an American Indian context, Stuckey and Murphy agree, arguing that political lan- guage aided in colonizing North America; language facilitated oppres- sion and created a negative identity of native peoples.25 Edelman argues  that "language usage is strategic," that language is used to interpret the social order so that power is legitimized.26 Legitimation occurs, partly, out of knowledge and acceptance of the dominant ideology; the "domi- nant impose their own definition of the world order through the totality of their practices, including verbal practices, and thereby justify their power."27 U.S. v. Leonard Peltier demonstrates how the legal system inculcates, through rhetoric, values that reinforce power. Specifically, our analysis shows that Peltier and the Indian culture were "Othered" during the trial. Presently in rhetorical scholarship, "the Other" refers to all people "the Self" perceives as mildly or radically different. Therborn contends that domination is achieved when the dominated resist the Other and when the dominating can mold the dominated according to a particular image.28 McKerrow discusses "Othering" in his notion of critical rheto- ric that seeks to "unmask or demystify the discourse of power. The aim is to understand the integration of power/knowledge in society-what possibilities for change the integration invites or inhibits and what inter- vention strategies might be considered appropriate to effect social change." 29 To understand how the language of the U.S. legal system de- legitimized Peltier in his federal case, we first profile Indian cultural con- ceptions of power and legitimacy 

federal law delegitimizes indian lifestyles and situates indians as ineferior

Meister & Burnett  2004-  Associate Professor of Communication, and Associate Professor of Women’s Studies, both of North Dakota State University

(Mark & Ann, “Rhetorical Exclusion in the Trial of Leonard Peltier” American Indian Quarterly, Volume 28, Numbers 3 & 4, Spring/Summer Issue, ajones)

 The American Indian conception of cultural power and legitimacy differs greatly from the power imposed by the U.S. federal court system. Lake’s notion of American Indian power is consummatory, meaning that the instrumental function of protest rhetoric, for example, is coupled with the purpose of enactment. Beasley describes power and legitimacy in American Indian culture as spiritual power. Morris outlines the concept of sovereign power and details the U.S. government’s legal, political, and economic strategies of Indian subversion. Regarding the Indian construct of spiritual power, 2000 Green Party vice-presidential candidate and American Indian activist Winona LaDuke, among others, argues that a connection exists between humanity and all living things. Legitimacy and power in American Indian culture is based on its collectivistic cultural values that reflect “a valuing of heritage, nature, modesty, stability, and respect for differences in social positions.” Therefore, American Indian conceptions of power are markedly different from the dominant cultural views of power. American Indian rhetoric reveals conceptions of power and legitimacy. For example, Carbaugh concludes that for the Blackfeet, communication is based primarily on “listener-active silence” and interconnectedness. Later in 1999 Carbaugh notes that listening in Blackfeet culture is complex because listening “provides a traditional way of actively co-participating in a largely non-oral, non-verbal, yet ‘real’ and spiritual world.” Listening provides the Blackfeet with an “enhanced sense of power and place within the world.” Basso notes that for the Western Apache American Indian, keeping silent “is a response to uncertainty and unpredictability in social relations,” and Wieder and Pratt conclude that modesty and permissible, required silence are characteristics of American Indian communication behavior. In sum, the sovereign power, which Morris profiles as vital to the rights of American Indians, is based on silence, modesty, and thanksgiving—a conception that may not mesh with the rational and argumentative workings of the U.S. legal system. Kenneth Burke’s insights on how the law classifies, masks, and manipulates are significant in theorizing about cultural differences. According to Burke, “Law also provides the proper culture for heresy, sect, and schism, as it provides a bureaucratic body of thought so complex that groups can stress one aspect and neglect other aspects.” Law becomes a way of dramatizing, of symbolizing, ideals. Threats to the law and the cultural comfort it upholds are negated, delimited, and “masked.” The “legal scientist,” Arnold’s term for individuals who articulate the law, “is compelled by the climate of opinion in which he finds himself to prove that an essentially irrational world is constantly approaching rationality; that a cruel world is constantly approaching kindliness; and that a changing world is really stable and enduring,” and that “the function of the law is not so much to guide society as to comfort it.” In the legal context, the American Indian is situated in an irrational, cruel, and unstable world, without much hope for comfort. According to Sanchez, Stuckey, and Morris, “rhetorical exclusion” consists of defining outsiders as inherently destructive of governmental power. As a result, the law “masks” Indian cultures as allegedly inferior “in relation to the prevailing lifestyle of [the] Euro-American.” The legal system may impose masks on the American Indian, such as framing the Indian as war- like, or the legal system may put a mask on itself, such as taking the role of “the court” or “the law.” 

portraying indians as wards of the government in need of assistance is racist and posits inferiority

Meister & Burnett  2004-  Associate Professor of Communication, and Associate Professor of Women’s Studies, both of North Dakota State University

(Mark & Ann, “Rhetorical Exclusion in the Trial of Leonard Peltier” American Indian Quarterly, Volume 28, Numbers 3 & 4, Spring/Summer Issue, ajones)
 In the legal context, the American Indian is situated in an irrational, cruel, and unstable world, without much hope for comfort. According to Sanchez, Stuckey, and Morris, “rhetorical exclusion” consists of defining outsiders as inherently destructive of governmental power.43As a result, the law “masks” Indian cultures as allegedly inferior “in relation to the prevailing lifestyle of [the] Euro-American.”44The legal system may impose masks on the American Indian, such as framing the Indian as warlike, or the legal system may put a mask on itself, such as taking the role of “the court” or “the law.”  In particular, Wilkins asserts that U.S. Supreme Court decisions have masked the American Indian throughout history. Such “legal masking,” notes Noonan, is conceived as a “set of communications” and as “magical ways by which persons are removed from the legal process.” For example, in 1883 the United States Supreme Court, in recognizing the right of tribes to govern themselves, held that they had exclusive authority to try Indians for criminal offenses committed against Indians. According to the Supreme Court: It [the non-Indian court] tries them, not by their peers, nor by the customs of their people, nor the law of their land, but by superiors of a different race, according to the law of a social state of which they have an imperfect conception, and which is opposed to the traditions of their history, to the habits of their lives, to the strongest prejudices of their savage nature; one which measures the red man’s revenge by the maxims of the white man’s mortality [emphasis added]. The Supreme Court of Washington state, in a 1916 case, provides another example of masking and racist stereotyping: “The Indian was a child, and a dangerous child, of nature, to be both protected and re- strained. . . True, arrangements took the form of treaty and terms like ‘cede,’ ‘relinquish,’ ‘reserver’.’ But never were these agreements between equals... [but rather] that ‘between a superior and an inferior.’” Such racist reasoning portrays American Indians as wards of the government who need the protection and assistance of federal agencies. The government’s obligation is to recreate American Indian governments, conforming them to a non-Indian model, to establish their priorities, and to make or approve their decisions for them. As such, American culture views American Indians as subservient and inferior, without the capacity to govern themselves through their own means of cultural power, hierarchy, or legitimacy. To dismiss the above federal and state court rulings as insignificant would be easy, given that they were decided years prior to the civil rights movement in America. Certainly, American society has become more enlightened and more willing to demonstrate its tolerance for American Indian “ways.” Perhaps the government has changed its position between 1883, 1916, and the Peltier trial. Still, even today, without federal recognition American Indians are seen legally as dependent people. As Hsu recently reported, the Virginia state legislature dismissed a proposal to grant federal recognition to eight American Indian tribes in Virginia. By not granting autonomy to the tribes, the government reinforces legal dependency. In 2000 Virginia state representative James P. Morgan introduced legislation that would “acknowledge the partial autonomy” of eight tribes whose presence in the state since pre-colonial times is uncontested. Those opposing federal recognition feared that legally defining the eight tribes as sovereign could someday introduce legalized casino gambling into the commonwealth of Virginia. Although tribal leaders at the time of Hsu’s report had said they were not interested in gambling, many political leaders opposed federal recognition because “future chiefs may think otherwise.” The opposition was significant because it essentially guaranteed legal dependence for years to come. 

imposing european concepts of infrastructure on indians destroys cultural identity 

Harris no date - Confederated Tribes of the Umatilla Indian Reservation (Stuart G. “ A NATIVE AMERICAN PERSPECTIVE ON SUSTAINABLE

INFRASTRUCTURES” http://www.iiirm.org/publications/Articles%20Reports%20Papers/Environmental%20Protection/SD-Cornell-2.PDF ajones)

 INFRASTRUCTURE HAVE-NOTS It takes leisure time to address infrastructure issues. It takes time and money to participate in planning processes and to develop data and methods for cost-benefit analyses. Not all communities are able to do this. As a nation, however, we cannot afford to delay or defer these issues (National Research Council, 1996). There are many issues relating to the distribution of infrastructure resources, benefits, and impacts, all of which reflect underlying capitalistic value sets that are focused on determining spending priorities. Is the goal of infrastructure to make the world a “better” place? If so, for whom? Is there a difference between economic prosperity and societal or cultural wellbeing (Espinosa and Duxbury, 1996)? What defines “better” infrastructure? For example, constructing dams on almost all of the major waterways in the United States during the heyday of the Corps of Engineers and Bureau of Reclamation “improved” flood control and irrigation for some (Reisner, 1986), and provided hydropower for us all, but also resulted in the extinction of several salmon runs which in turn devastated tribal fisheries. With the recent listing of many runs on the Endangered Species List, the bill has now come due. Technology has largely failed tribes and tribal values (Mander 1991). As long as material possessions form the basis of self-identification and self-worth in affluent societies (Young and Sachs, 1997), there will be unsustainable use of virgin materials. Because my people depend on those resources for their identity and cultural survival and because large infrastructure projects can cause permanent damage now more than ever, we need more culturally sensitive evaluation of infrastructure lifecycle risks and impacts. We also need full participation, mutual understanding, inclusive solutions and shared responsibility (Kaner et al., 1996). There are quite a few forums for indigenous peoples to have a voice in sustainable development, but the values are not spreading into the mainstream to the point where they are taught in schools or used as design criteria. Religious leaders are realizing that they also need to take responsibility for conditions in this world, and even Pope John Paul II recently said that pollution is a sin. Other forums seem to be paternalistic in flavor, with unconscious assumptions that indigenous people are primitive and simply need buffer zones around their homelands where they can live oblivious to the “real” world and “true” scientific understanding. There must be an emphasis on direct consultation with the affected communities and cultures throughout the planning and implementation processes. If I were dean of this department I would require all of my students and faculty to visit the communities they are affecting, and to “walk a mile in my moccasins” before telling me what kind of infrastructure I need. Only we the tetokin, or people, know what is good for us. I do not think I need to walk you through the emotional morass tied to the environmental injustice my people have gone through in siting waste facilities or prioritizing cleanups. There is tremendous inequity in providing any kind of infrastructure (health, education, physical, information, etc). More troubling still is the fact that the Treaty of 1855 that my forefathers made with the United States contained elements of infrastructure development (schools, farming equipment, etc.), but lacked clauses that required upgrading and sustaining them. Our natural and cultural infrastructure designs and practices were supposed to be protected from intrusion and contamination “for as long as the grass shall grow.” We as a people have kept our part of the bargain and maintained our traditional environmental knowledge and kept our ecology as intact as possible given the tremendous damage and limited amount of economic resources available to us. Technological imperialism is not just a North-South problem. Because of the vast inequality of the economic and physical infrastructure within our own borders, we need to pay attention to the cultural cost of structurally wasteful projects (Milbrath 1989; Ramphal 1992; Redclift, 1993b). One example is the construction of a highway through the Petroglyph National Monument, which is an ancient tribal information repository. Another example is the cold war Navajo uranium mining operations, which has caused tremendous adverse health effects. Both of these examples were imposed on indigenous peoples without their consent, no matter how “beneficial” they are to others. We shouldn’t have to allow devastation of our culture and environment as the cost of daily (and often marginal) survival – suburbia doesn’t have to. Mainstream America does not know how desperately poor many reservations are, and if they know, they tend to blame the victims. Many reservations have been labeled third or forth world countries with respect to the quality of their infrastructure and economies. We must not simply rebuild infrastructure for the convenience of the wealthy when reservations do not even have their first round of decent housing, indoor plumbing, or power. Mainstream prosperity does not trickle down to reservations, for the most part. Most reservations have been relegated to poor remote lands that are a fraction of their original size, so I challenge you to help develop technologies that will allow us to replace the resources we are now denied access to, that will allow us to stop liquidating our remaining natural resources in order to buy basic necessities, and that will allow us to preserve our basic way of life. Such infrastructure would be environmentally minimalist and nonintrusive whenever possible. It would not consist of large rural projects (Goodland, 1991), but would bypass environmentally damaging technologies and jump immediately to high-tech, low-impact technologies coupled with modest physical infrastructure support. Examples would be solar power, fuel cells, satellite communications, and so on. I also challenge you to not let reservations always be the last in line to receive technology improvements just because they are remote and politically invisible. The US Department of Commerce (1995) has a goal of “empowering the information disadvantaged.” They have documented that Native Americans have the fewest telephones and telecommunications. As the information century takes off, will the differential between haves and have nots continue at its present magnitude or is there an opportunity to narrow the gap? Can you help design a robust telecommunication system for remote areas that may lack telephones or even electricity, and help provide internet access, computers, technical support, and network administrators? However, this issue is more complex than merely providing a few grants to tribes or building a few schools. I also need to remind you that European concepts of infrastructure may not match tribal values with respect to natural resource exploitation. I challenge you to help us design tribally sensitive infrastructure that respects nature, sovereignty, privacy and values. We are not asking for handouts – this is a common misperception; we are asking you to honor the treaties signed by your forefathers and gain a basic understanding of the intent of the Treaties to protect a religion and way of life. I also need to emphasize that assimilation of tribes into mainstream America would mean the loss of identify and death of the culture. Tribally-appropriate infrastructure absolutely must reflect the basic concepts of sovereignty and cultural identity. I think we can do this if we work together and put cultures and ecologies ahead of economic convenience. 

impact

assimilation is cultural genocide

Davidson 08

(Terry Ghostwolf,  “Spiritual and Cultural Genocide...” http://www.nemasys.com/ghostwolf/Native/genocide.shtml ajones)

True - there have been some articles that have spoken the truth; a few years back National Geographic printed an article that exposed the truth not only about "Custer's Last Stand", but also about Custer's active attempts to completely wipe out American Indians... There have been a few films that have shown - or attempted to show - the Truth as it actually happened - and those were panned by the non-native critics and journalists. Many books have been written that expose the truth; that tell the story, the true story of how American Indians were ripped from the land, shoved off onto reservations that could not support them, made supplicants to a government that would rather ignore them - but how many really read those books? Oh no, that is too disturbing, too upsetting to the noble sensitivities of most... "it's a dying and lost culture, if it really was worth something, it wouldn't die out" seems to be the justification. Those books, articles and films are largely ignored by the masses of North America; at most, those who heard of or read of the attrocities only nod their heads sagely, commenting only "too bad that happened; yes, it was wrong - but it is in the past and there is nothing that can be done now." And; nothing has been done, nothing is being done... The languages, myths, art, spirituality, practices, and beauty of the Native American culture is fading into history to be lost forever; to be mused over in later years by the historically curious as a novelty... Spiritual and cultural genocide... as the Native Americans are faced with either being totally assimilated by the Western Culture - or dying out on the many reservations... kept there, out of the way and out of mind, by supposedly beneficent governments; ignored and forgotten by the citizens of those nations... Spiritual and cultural genocide, as the elders and parents helplessly watch their children leave to make a living in the "civilized" world, as those children and young adults willfully turn their backs on their heritage, language, and culture and willfully accept the stereotypical views of "civilization." Spiritual and cultural genocide, as the great civilized masses of North America - and indeed the world - scurry pell-mell into the next century, focusing on technology and consumer goods... as "save the whales" and "save the children" and "save the earth" become the battle-cries of the various subcultures... not that those are bad things; they aren't, and they are needed. But - the American Indian Cultures from southern-most tip of South America to the northenmost tip of Canada and Alaska are left behind, an afterthought, a mote of dust caught up in the tornado of "progress"... Relegated to symbolic and denegrating mascots for sports teams, insulting icons for various holidays, and stereotypical villains for the movie industry; shoved off - out of site and out of mind - to die out on reservations. Spiritual and cultural genocide by default and by intent, by marketing and media pressures, by willful and knowing ignorance... It is so easy to turn aside while saying "not my problem"... True, in recent years there has been a very mild awakening in some; many non-native Americans - not just caucasians - are realizing the American Indian culture is rich, complex, full of beauty and spirituality, possessing and practicing ways of life that did not harm the earth and environment; and now some seek to learn. Unfortunately, many who profess to want to learn are only "in it" to make a dollar; preserving and indeed teaching and sharing the many cultures is the last thing on their minds... Yet, there are some to whom preserving the culture; preserving the stories, art, ways of life, and spirituality of American Indian is indeed very important - and those few are doing what they can... But; it is so little, and so late... it is my hope that as I - and others - speak out and share what we can that the loss can be averted, that the people of North America and indeed the world can be awakened. In the years since 1950, many minorities in North America have had their causes heard, have had their injustices heard by the word; and have had some, if not all of their inequities addressed... But not the American Indians of both continents... Even my own Grandmother and Grandfather - he, a Cherokee; her, a Choctaw - turned their backs on their heritage because of the social, cultural, and economic pressures - as did their children, as did their son - my father. One of my earliest memories was the "session" with my Father and his parents that occurred after I had shared with my classmates that I was part Indian, after I had shared with them how to tell what animals made what tracks... the teacher had called my Father and said that I had been telling "fairy tales" about being part Indian... my Father asked me if I had, and I told him "yes"; I told the truth. He then told me to get in the car, and he drove to my Grandparent's house, where he told my Grandmother and Grandfather - his parents - what had happened. My Grandparents became very silent at first - and then stood up and came over to me - Grandfather then kneeled and held me by the shoulders, and told me: "NEVER let it be known you are Indian; you can pass for white, so BE white - forget everything you know about being Indian, forget all of it - because if you do not, you'll be treated worse than [blacks]." My Grandfather did not say "blacks", but instead used a well-known epithet... He told my Father never to let me forget that, NEVER to let anyone know And my Grandmother, my father's mother, stood over me, shaking with anger, and told me "If you tell anyone you are Indian, I'll whup you so raw you can't sit down for a month"... I was six years old... only six years old... I never forgot that afternoon - the incredible fear, anger, and confusion expressed in his eyes and face, her eyes and face; I never forgot the way his hands grabbed and hurt my shoulders - never forgot the incredible and devastating contradiction of his words compared to the oh-so-many wonderful and magical times he took me out in the desert to teach me Indian ways and skills... He, who with my father gave me the birth name, the soul name that is so similar to my Tribal name of GhostWolf - caught in the paradox of wanting to maintain his heritage and pass it on; yet needing to make a living to support his family, his children - without being discriminated against... He, who for the first six years of my life took great joy in taking me out into the Mojave, showing me how to read the sky for weather, read the phases of the moon for crops and hunting, showed me how to not only read and identify the tracks of so many different animals, but also how to tell how long ago they had been there... Shaking, trembling, voice full of fear and anger - and yes, hate and shame - hurting me, telling me "NEVER let it be known you are Indian"... He, who had taught me so many truly wonderful things... Never taught me anything about my heritage, OUR heritage ever again... Thus this, my American Indian page... it is my hope to learn what I can of my heritage; learn who my People the Cherokee and Choctaw are and were... learn my People's ways and beliefs and culture... that I may treasure The Ways, that I may honor my People even though I start on the Path so late in life. That I may share with my son our roots, our Heritage - Our People... May the contents of these pages; what I discover and the People to whom I link, show you the Truth - not only about the People, but also about the injustice, discrimination, and genocidal treatment of the People that continues to this day. 

at perm

we should allow current infrastructure to decay to force a paradigm shift

Harris no date - Confederated Tribes of the Umatilla Indian Reservation (Stuart G. “ A NATIVE AMERICAN PERSPECTIVE ON SUSTAINABLE

INFRASTRUCTURES” http://www.iiirm.org/publications/Articles%20Reports%20Papers/Environmental%20Protection/SD-Cornell-2.PDF ajones)

INFRASTRUCTURE DECAY: OBSTACLE OR OPPORTUNITY? Decaying infrastructure creates opportunities for environmentally-friendly replacements (Wann, 1994). Perhaps we should even let some things deliberately decay until they can be completely replaced with best available technology, and perhaps we could remove some infrastructure that has been extremely damaging such as roads or dams. If we must have the hydropower, perhaps someone could develop in-stream turbines that do not require dams. Infrastructure decay may also portent a destabilizing period of changing beliefs, conflict, and social stress due to declines in the agricultural and water infrastructures. Each major development in food, production or technology invalidates what went before it (Laszlo, 1994; Kingdon, 1993). We may be approaching the threshold of an infrastructure paradigm shift, which challenges us to detect early changes and technology trends, and to anticipate new technologies that could render obsolete some of the infrastructure that we  are currently anxious to repair. Ideally, we will shift from competition to cooperation and to better information and communication. Again, do we passively wait for change or do we ensure that traditional values actually guide the change? The inertia of social, economic and political systems does not anticipate change or even the need for preventive maintenance. What “mindquakes” are needed to force us to abandon stereotypical mindsets and assumptions that are inconsistent with some future quality goal (Theobald 1992; Tough, 1991)? 

“Indian” K

The word Indian is offensive. Intention is key – no word avoids injury and the only possible method is to have good intentions

Berry 06 Cherokee writer and producer of the website All Things Cherokee

(Christina, “What's in a Name? Indians and Political Correctness”, All Things Cherokee, http://www.allthingscherokee.com/articles_culture_events_070101.html SW)

In the end, the term you choose to use (as an Indian or non-Indian) is your own personal choice. Very few Indians that I know care either way. The recommended method is to refer to a person by their tribe, if that information is known. The reason is that the Native peoples of North America are incredibly diverse. It would be like referring both a Romanian and an Irishman as European. It's true that they are both from Europe but their people have very different histories, cultures, and languages. The same is true of Indians. The Cherokee are vastly different from the Lakota, the Dine, the Kiowa, and the Cree, but they are all labeled Native American. So whenever possible an Indian would prefer to be called a Cherokee or a Lakota or whichever tribe they belong to. This shows respect because not only are you sensitive to the fact that the terms Indian, American Indian, and Native American are an over simplification of a diverse ethnicity, but you also show that you listened when they told what tribe they belonged to. When you don't know the specific tribe simply use the term which you are most comfortable using. The worst that can happen is that someone might correct you and open the door for a thoughtful debate on the subject of political correctness and its impact on ethnic identity. What matters in the long run is not which term is used but the intention with which it is used. Terms like "redskin" and "injun" are obviously offensive because of the historical meaning behind them; however, the term "Indian" is increasingly falling back into use. But when used in the wrong context any label can be offensive.
‘Tribal’ Bad K

Rejecting ‘tribe’ as a term is key to effective policy

Lowe, et al, 97 historian from Boston University (Chris, Tunde Brimah from University of Denver, Pearl-Alice Marsh from African Policy Information Center, William Minter from African Policy Information Center, and Monde Muyangwa from National Summit on Africa, “Talking about "Tribe"

Moving from Stereotypes to Analysis”, November, Africa Action, http://www.africaaction.org/talking-about-tribe.html SW)

On the contrary, it is an attempt to face the reality of ethnic divisions by taking them seriously. It is using the word tribe and its implications of primitive, ancient, timeless identities and conflicts which tries to deny reality. Since "we" are modern, saying ethnic divisions are primitive, ancient and timeless (tribal) says "we are not like that, those people are different from us, we do not need to be concerned." That is the real wishful thinking, the real euphemism. It is taking the easy way out. It fills in ignorance of what is happening and why with a familiar and comfortable image. The image, moreover, happens to be false.  The harder, but more honest course, and the only course which will allow good policy or the possibility of finding solutions (although it guarantees neither) is to try to recognize, understand and deal with the complexities. To say African groups are not tribes, and African identities are not tribal, in the common-sense meanings of those words, is not to deny that African ethnic divisions exist. It is to open up questions: what is their true nature? How do they work? How can they be prevented from taking destructive forms? It is, moreover, to link the search for those answers in Africa to the search for answers to the similar questions that press on humanity everywhere in the world today. 
References to ethnic groups or ‘people’ are preferable to ‘tribe’ language. 

Lowe, et al, 97 historian from Boston University (Chris, Tunde Brimah from University of Denver, Pearl-Alice Marsh from African Policy Information Center, William Minter from African Policy Information Center, and Monde Muyangwa from National Summit on Africa, “Talking about "Tribe"

Moving from Stereotypes to Analysis”, November, Africa Action, http://www.africaaction.org/talking-about-tribe.html SW)

In English, no term actually fills in the complexity that is in the history and present reality so that outsiders understand it as do the people themselves. Terms such as "ethnic group" or simply "people," however, carry less baggage than "tribe," and leave room open for that complexity.

‘Tribe’ is never the most clear term – more specific references solve

Lowe, et al, 97 historian from Boston University (Chris, Tunde Brimah from University of Denver, Pearl-Alice Marsh from African Policy Information Center, William Minter from African Policy Information Center, and Monde Muyangwa from National Summit on Africa, “Talking about "Tribe"

Moving from Stereotypes to Analysis”, November, Africa Action, http://www.africaaction.org/talking-about-tribe.html SW)

No, it isn't. Avoiding the term tribe is saying that ideas matter. If the term tribe accurately conveyed and clarified truths better than other words, even if they were hard and unpleasant truths, we should use it. But the term tribe is vague, contradictory and confusing, not clarifying. For the most part it does not convey truths but myths, stereotypes and prejudices. When it does express truths, there are other words which express the same truths more clearly, without the additional distortions. Given a choice between words that express truths clearly and precisely, and words which convey partial truths murkily and distortedly, we should choose the former over the latter. That means choosing nation, people, community, chiefdom, kin-group, village or another appopriate word over tribe, when writing or talking about Africa. The question is not political correctness but empirical accuracy and intellectual honesty. 

The word ‘tribe’ is inescapably tied to racist colonialism

Lowe, et al, 97 historian from Boston University (Chris, Tunde Brimah from University of Denver, Pearl-Alice Marsh from African Policy Information Center, William Minter from African Policy Information Center, and Monde Muyangwa from National Summit on Africa, “Talking about "Tribe"

Moving from Stereotypes to Analysis”, November, Africa Action, http://www.africaaction.org/talking-about-tribe.html SW)

Tribe became a cornerstone idea for European colonial rule in Africa.  This background of belief, while mistaken in many respects, might have been relatively benign. However, emerging during the age of scientific rationalism, the theories of social evolution became intertwined with racial theories. These were used to justify first the latter stages of the Atlantic slave trade (originally justified on religious grounds), and later European colonial rule. The idea that Africans were a more primitive, lower order of humanity was sometimes held to be a permanent condition which justified Europeans in enslaving and dominating them. Other versions of the theory held that Africans could develop but needed to be civilized by Europeans. This was also held to justify dominating them and taking their labor, land and resources in return for civilization.  These justifying beliefs were used to support the colonization of the whole continent of Africa after 1880, which otherwise might more accurately have been seen as a naked exercise of power. It is in the need to justify colonizing everyone in Africa that we finally find the reason why all Africans are said to live in tribes, whether their ancestors built large trading empires and Muslim universities on the Niger river, densely settled and cultivated kingdoms around the great lakes in east-central Africa, or lived in much smaller-scale communities between the larger political units of the continent.  Calling nearly all African social groups tribes and African identities tribal in the era of scientific racism turned the idea of tribe from a social science category into a racial stereotype. By definition Africans were supposed to live in tribes, preferably with chiefs. The colonizers proposed to govern cheaply by adapting tribal and chiefship institutions into European-style bureaucratic states. If they didn't find tribes and chiefs, they encouraged people to identify as tribes, and appointed chiefs. In some places, like Rwanda or Nigeria, colonial racial theory led to favoring one ethnic group over another because of supposed racial superiority (meaning white ancestry). In other places, emphasis on tribes was simply a tool of divide and rule strategies. The idea of tribe we have today cannot escape these roots.
Descriptions in terms of ‘Tribes’ result in bad policy

Lowe, et al, 97 historian from Boston University (Chris, Tunde Brimah from University of Denver, Pearl-Alice Marsh from African Policy Information Center, William Minter from African Policy Information Center, and Monde Muyangwa from National Summit on Africa, “Talking about "Tribe"

Moving from Stereotypes to Analysis”, November, Africa Action, http://www.africaaction.org/talking-about-tribe.html SW)

Tribe substitutes a generalized illusion for detailed analysis of particular situations.  The bottom-line problem with the idea of tribe is that it is intellectually lazy. It substitutes the illusion of understanding for analysis of particular circumstances. Africa is far away from North America. Accurate information about particular African states and societies takes more work to find than some other sorts of information. Yet both of those situations are changing rapidly. Africa is increasingly tied into the global economy and international politics. Using the idea of tribe instead of real, specific information and analysis of African events has never served the truth well. It also serves the public interest badly.
Use of the word ‘tribe’ creates a view of groups as primitive and savage

Lowe, et al, 97 historian from Boston University (Chris, Tunde Brimah from University of Denver, Pearl-Alice Marsh from African Policy Information Center, William Minter from African Policy Information Center, and Monde Muyangwa from National Summit on Africa, “Talking about "Tribe"

Moving from Stereotypes to Analysis”, November, Africa Action, http://www.africaaction.org/talking-about-tribe.html SW)

Tribe promotes a myth of primitive African timelessness, obscuring history and change.  The general sense of tribe as most people understand it is associated with primitiveness. To be in a tribal state is to live in a uncomplicated, traditional condition. It is assumed there is little change. Most African countries are economically poor and often described as less developed or underdeveloped. Westerners often conclude that they have not changed much over the centuries, and that African poverty mainly reflects cultural and social conservatism. Interpreting present day Africa through the lens of tribes reinforces the image of timelessness. Yet the truth is that Africa has as much history as anywhere else in the world. It has undergone momentous changes time and again, especially in the twentieth century. While African poverty is partly a product of internal dynamics of African societies, it has also been caused by the histories of external slave trades and colonial rule.  In the modern West, tribe often implies primitive savagery.  When the general image of tribal timelessness is applied to situations of social conflict between Africans, a particularly destructive myth is created. Stereotypes of primitiveness and conservative backwardness are also linked to images of irrationality and superstition. The combination leads to portrayal of violence and conflict in Africa as primordial, irrational and unchanging. This image resonates with traditional Western racialist ideas and can suggest that irrational violence is inherent and natural to Africans. Yet violence anywhere has both rational and irrational components. Just as particular conflicts have reasons and causes elsewhere, they also have them in Africa. The idea of timeless tribal violence is not an explanation. Instead it disguises ignorance of real causes by filling the vacuum of real knowledge with a popular stereotype.  Images of timelessness and savagery hide the modern character of African ethnicity, including ethnic conflict.  The idea of tribe particularly shapes Western views of ethnicity and ethnic conflict in Africa, which has been highly visible in recent years. Over and over again, conflicts are interpreted as "ancient tribal rivalries," atavistic eruptions of irrational violence which have always characterized Africa. In fact they are nothing of the sort. The vast majority of such conflicts could not have happened a century ago in the ways that they do now. Pick almost any place where ethnic conflict occurs in modern Africa. Investigate carefully the issues over which it occurs, the forms it takes, and the means by which it is organized and carried out. Recent economic developments and political rivalries will loom much larger than allegedly ancient and traditional hostilities.  Ironically, some African ethnic identities and divisions now portrayed as ancient and unchanging actually were created in the colonial period. In other cases earlier distinctions took new, more rigid and conflictual forms over the last century. The changes came out of communities' interactions within a colonial or post-colonial context, as well as movement of people to cities to work and live. The identities thus created resemble modern ethnicities in other countries, which are also shaped by cities, markets and national states. 

Describing things in terms of ‘tribes’ is inaccurate and creates bad policy –ethnic, community, village, or nationality references are preferable

Lowe, et al, 97 historian from Boston University (Chris, Tunde Brimah from University of Denver, Pearl-Alice Marsh from African Policy Information Center, William Minter from African Policy Information Center, and Monde Muyangwa from National Summit on Africa, “Talking about "Tribe"

Moving from Stereotypes to Analysis”, November, Africa Action, http://www.africaaction.org/talking-about-tribe.html SW)

Yet today most scholars who study African states and societies--both African and non-African--agree that the idea of tribe promotes misleading stereotypes. The term "tribe" has no consistent meaning. It carries misleading historical and cultural assumptions. It blocks accurate views of African realities. At best, any interpretation of African events that relies on the idea of tribe contributes no understanding of specific issues in specific countries. At worst, it perpetuates the idea that African identities and conflicts are in some way more "primitive" than those in other parts of the world. Such misunderstanding may lead to disastrously inappropriate policies.  In this paper we argue that anyone concerned with truth and accuracy should avoid the term "tribe" in characterizing African ethnic groups or cultures. This is not a matter of political correctness. Nor is it an attempt to deny that cultural identities throughout Africa are powerful, significant and sometimes linked to deadly conflicts. It is simply to say that using the term "tribe" does not contribute to understanding these identities or the conflicts sometimes tied to them. There are, moreover, many less loaded and more helpful alternative words to use. Depending on context, people, ethnic group, nationality, community, village, chiefdom, or kin-group might be appropriate. Whatever the term one uses, it is essential to understand that identities in Africa are as diverse, ambiguous, complex, modern, and changing as anywhere else in the world.  Most scholars already prefer other terms to "tribe." So, among the media, does the British Broadcasting Corporation. But "tribal" and "African" are still virtually synonyms in most media, among policy-makers and among Western publics. Clearing away this stereotype, this paper argues, is an essential step for beginning to understand the diversity and richness of African realities.  Section 1: What's Wrong with "Tribe?" Tribe has no coherent meaning. What is a tribe? The Zulu in South Africa, whose name and common identity was forged by the creation of a powerful state less than two centuries ago, and who are a bigger group than French Canadians, are called a tribe. So are the !Kung hunter-gatherers of Botswana and Namibia, who number in the hundreds. The term is applied to Kenya's Maasai herders and Kikuyu farmers, and to members of these groups in cities and towns when they go there to live and work. Tribe is used for millions of Yoruba in Nigeria and Benin, who share a language but have an eight-hundred year history of multiple and sometimes warring city-states, and of religious diversity even within the same extended families. Tribe is used for Hutu and Tutsi in the central African countries of Rwanda and Burundi. Yet the two societies (and regions within them) have different histories. And in each one, Hutu and Tutsi lived interspersed in the same territory. They spoke the same language, married each other, and shared virtually all aspects of culture. At no point in history could the distinction be defined by distinct territories, one of the key assumptions built into "tribe."  Tribe is used for groups who trace their heritage to great kingdoms. It is applied to Nigeria's Igbo and other peoples who organized orderly societies composed of hundreds of local communities and highly developed trade networks without recourse to elaborate states. Tribe is also used for all sorts of smaller units of such larger nations, peoples or ethnic groups. The followers of a particular local leader may be called a tribe. Members of an extended kin-group may be called a tribe. People who live in a particular area may be called a tribe. We find tribes within tribes, and cutting across other tribes. Offering no useful distinctions, tribe obscures many. As a description of a group, tribe means almost anything, so it really means nothing.  If by tribe we mean a social group that shares a single territory, a single language, a single political unit, a shared religious tradition, a similar economic system, and common cultural practices, such a group is rarely found in the real world. These characteristics almost never correspond precisely with each other today, nor did they at any time in the past.
AT: This is about Africa

This is also true of Native American tribal language

Lowe, et al, 97 historian from Boston University (Chris, Tunde Brimah from University of Denver, Pearl-Alice Marsh from African Policy Information Center, William Minter from African Policy Information Center, and Monde Muyangwa from National Summit on Africa, “Talking about "Tribe"

Moving from Stereotypes to Analysis”, November, Africa Action, http://www.africaaction.org/talking-about-tribe.html SW)

Under US law, tribe is a bureaucratic term. For a community of Native Americans to gain access to programs, and to enforce rights due to them under treaties and laws, they must be recognized as a tribe. This is comparable to unincorporated areas applying for municipal status under state laws. Away from the law, Native Americans often prefer the words nation or people over tribe.  Historically, the US government treats all Native American groups as tribes because of the same outdated cultural evolutionary theories and colonial viewpoints that led European colonialists to treat all African groups as tribes. As in Africa, the term obscures wide historical differences in way of life, political and social organization, and culture among Native Americans. When we see that the same term is applied indiscriminately to Native American groups and African groups, the problem of primitive savagery as the implied common denominator only becomes more pronounced. 

