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No Control 

 CIL is ineffective in controlling state actions

	Mattias Kumm 2004 ( New York University School of Law, Symposium: Europe and International Law, 


The Legitimacy of International Law: A Constitutionalist Framework of Analysis,  http://ejil.oxfordjournals.org/cgi/content/abstract/15/5/907)
Does international law suffer from a legitimacy crisis? International law today is no longer adequately described or assessed as the law of a narrowly circumscribed domain of foreign affairs. Its obligations are no longer firmly grounded in the specific consent of states and its interpretation and enforcement is no longer primarily left to states. Contemporary international law has expanded its scope, loosened its link to state consent and strengthened compulsory adjudication and enforcement mechanisms. This partial emancipation from state control means that domestic accountability mechanisms are becoming ineffective as a means to legitimate international law. Correspondingly, the legitimacy of international law is increasingly challenged in domestic settings in the name of democracy and constitutional selfgovernment. This article addresses this challenge. It develops a constitutionalist model for assessing the legitimacy of international law that takes seriously the commitments underlying constitutional democracy. At the heart of this model are four distinct concerns, each captured by a distinct principle. These principles are the formal principle of international legality, the jurisdictional principle of subsidiarity, the procedural principle of adequate participation and accountability as well as the substantive principle of achieving outcomes that are not violative of fundamental rights and are reasonable. Such a framework provides a middle ground between national and international constitutionalists. Whereas the former sometimes suggest that any law not sufficiently connected to domestic legal actors is suspect legitimacy-wise, the latter tend to underplay what is lost democracy-wise as decision-making is ratcheted up from the national to the international level.

Governments can decide when and when not to abide by CIL since there is no enforcement. This allows for states to become irrational actors to commit violations without punishment

Louis Henkin, 1979, (How nations behave: law and foreign policy http://books.google.com/books?hl=en&lr=&id=84h47OGNklkC&oi=fnd&pg=PR9&dq=How+Nations+behave&ots=th3KTN2Wz5&sig=Qpo7OwuwDMRpBKoVKKdcdksl6Nk#v=onepage&q=international%20law&f=false pg 25-26)

In sum, to many an observer, governments seem largely free to decide whether to agree to new law, whether to accept another na​tion's view of existing law, whether to comply with agreed law. In​ternational law, then, is voluntary and only hortatory. It must always yield to national interest. Surely, no nation will submit to law any questions involving its security or independence, even its power, prestige, influence. Inevitably, a diplomat holding these views will be reluctant to build policy on law he deems ineffective. He will think it unrealistic and dangerous to enact laws which will not be observed, to build institutions which will not be used, to base his government's policy on the expectation that other govern​ments will observe law or agreement. Since other nations do not at tend to law except when it is in their interest, the diplomat might not see why his government should do so at the sacrifice of impor​tant interests. He might be impatient with his lawyers who tell him that the government may not do what he would like to see done. These depreciations of international law challenge much of what the international lawyer docs. Indeed, some lawyers seem to de​spair for international law until there is world government or at least effective international organization. But most international lawyers are not dismayed. Unable to deny the limitations of inter​national law, they insist that these are not critical, and they deny many of the alleged implications of these limitations. If they must admit that the cup of law is half-empty, they stress that it is half-full. They point to similar deficiencies in many domestic legal sys​tems. They reject definitions (commonly associated with the legal philosopher John Austin) that deny the title of law to any but the command of a sovereign, enforceable and enforced as such.8 They insist that despite inadequacies in legislative method, international law has grown and developed and changed. If international law is difficult to make, yet it is made; if its growth is slow, yet it grows. If there is no judiciary as effective as in some developed national systems, there is an International Court of Justice whose judgments and opinions, while few, are respected.9 The inadequacies of the judicial system are in some measure supplied by other bodies: in​ternational disputes are resolved and law is developed through a network of arbitrations by continuing or ad hoc tribunals. National courts help importantly to determine, clarify, develop international law.10 Political bodies like the Security Council and the General Assembly of the United Nations also apply law, their actions and resolutions interpret and develop the law, their judgments help to deter violations in some measure. If there is no international execu​tive to enforce international law, the United Nations has some en​forcement powers and there is "horizontal enforcement" in the re​actions of other nations. The gaps in substantive law are real and many and require continuing effort to fill them, but they do not vi​tiate the force and effect of the law that exists, in the international society that is.
There is no enforcement under CIL. This creates an almost anarchic international system 

Abram Chayes, Antonia Handler Chayes ,1998, “The new sovereignty: compliance with international regulatory agreements”
http://books.google.com/books?hl=en&lr=&id=v2rcabdXIvQC&oi=fnd&pg=PR9&dq=the+new+sovereignty+compliance+with+international+regulatory+agreements&ots=zUTSF11qQg&sig=1uSkrf63AzBmCJblp4nGC9PVNJM#v=onepage&q=international%20law&f=false pg 32)

John Austin's Lectures on Jurisprudence, is that there can be no law without enforcement power.9 Only governments have enforcement power, and what​ever the existing international order may be, it is not a government. Since international agreements are therefore by definition unenforceable, they are not law. The issue is further confused by the frequent characterization of the international system as "anarchic." The term is not meant necessarily to signify a Hobbesian state of war of all against all. It is widely accepted that the international order does maintain rules of behavior generally accepted and obeyed by the members.10 But unlike a domestic society, where the state is conceived as wielding sovereign authority over persons and actions within its jurisdiction, in an anarchic system, by definition, there is no international superior with legal authority to compel members to act in accordance with the norms and rules of the system.

During harsh times countries will stop observing CIL and resort to crimes

Louis Henkin 1979 ( http://books.google.com/books?l=en&lr=&id=84h47OGNklkC&oi=fnd&pg=PR9&dq=How+Nations+behave&ots=th3KTN2Wz5&sig=Qpo7OwuwDMRpBKoVKKdcdksl6Nk#v=onepage&q=international%20law&f=false, How nations behave: law and foreign policy, pg 97)

The most common deprecation of international law, finally, in​sists that no government will observe international law "in the crunch, when it really hurts." If the implication is that nations ob​serve law only when it does not matter, it is grossly mistaken. In​deed, one might as well urge the very opposite: violations in "small matters" sometimes occur because the actor knows that the victim's response will be slight; serious violations are avoided because they might bring serious reactions. The most serious violation—the re​sort to war—generally does not occur, although it is only when major interests arc at stake that nations would even be tempted to this violation. On the other hand, if the suggestion is that when it costs too much to observe international law nations will violate it, the charge is no doubt true. But the implications are less devastat​ing than might appear, since a nation's perception of "when it re​ally hurts" to observe law must take into account its interests in law and in its observance, and the costs of violation. The criticism might as well be leveled at domestic law where persons generally law-abiding will violate laws, commit even crimes of violence, when it "really hurts" not to do so. Neither the domestic violation* nor the international ones challenge the basic validity of the law or the basic effectiveness of the system.

Small States 

CIL ignores smaller state practices, allowing for certain actions to go unnoticed 

Jack L. Goldsmith and Eric A. Posner 1999 (http://www.jstor.org/stable/pdfplus/1600364.pdf, The University of Chicago Law Review, A Theory of Customary International Law,  pg6)

There is similar disagreement about how widespread and uniform state practice must be. In theory, the practice is sup​posed to be general in the sense that all or almost all of the na​tions of the world engage in it. But it is practically impossible to determine whether 190 or so nations of the world engage in a particular practice. Thus, CIL is usually based on a highly selec​tive survey of state practice that includes only major powers and interested nations.8 Increasingly, courts and scholars ignore the state practice requirement altogether.9 For example, they refer to a CIL prohibition on torture at the same time that they acknowl​edge that many nations of the world torture their citizens.10 It is thus unclear when, and to what degree, the state practice re​quirement must be satisfied.

Moral obligations 

States that abide by CIL put state interests before Human rights

 Jack L. Goldsmith, Eric A. Posner 2005 (http://books.google.com/books? l=en&lr=&id=lUEuAbVdHXsC&oi=fnd&pg=PA3&dq=customary+international+law+vague&ots=OtEN1eXDQ0&sig=PJLgPNz2qoJ0oa-f4ipTgy2gvPg#v=onepage&q=customary%20international%20law%20vague&f=false, The limits of international law, pg 134)

Liberal states that care about human rights in other states do not make a fetish of international law. When conditions are right, they will pressure human rights abusers regardless of whether they are sig​natories to a treaty or have violated customary international law. When conditions are not right, they will tolerate human rights abuses in other states regardless of whether they are signatories to a treaty or have violated customary international law. Thus, human rights law fades into the background. Some political scientists claim that human rights trea​ties have contributed to the formation and enforcement of transnational norms. And human rights lawyers who acknowledge the weakness of the existing legal regime nonetheless insist that the treaties are a nec​essary step in the future evolution of international human rights law, during which the law will become clearer and more precise, and states, losing the ability to claim adherence to vague norms while violating them in spirit, will gradually bring their practices into compliance with human rights ideals. But these claims obscure the reality, which consists of powerful states enforcing interests, including altruistic interests to be sure, and weak states yielding when sufficient pressure is brought to bear against them. The relationships are bilateral, and the degree of enforcement depends on the bargaining positions of the two states in each relationship. If human rights law becomes clearer and more spe​cific, the likely outcome would not be greater compliance but rather more violations and perhaps withdrawal from the treaties as well (Hei​fer 2002). To be sure, there can be genuine bilateral cooperation in the human rights context, as the Peace of Westphalia and the slave trade treaties show. And multilateral treaties can clarify the expectations of those states willing to improve relations with states that respect human rights. But most human rights practices are explained by coercion or coincidence of interest.
States put moral obligations after state interests when following CIL

Jack L. Goldsmith, Eric A. Posner 2005 (http://books.google.com/books? l=en&lr=&id=lUEuAbVdHXsC&oi=fnd&pg=PA3&dq=customary+international+law+vague&ots=OtEN1eXDQ0&sig=PJLgPNz2qoJ0oa-f4ipTgy2gvPg#v=onepage&q=customary%20international%20law%20vague&f=false, The limits of international law, pg 165)

A second challenge comes from traditionalists who claim that our positive theory of international law is no response to international laws normativity. Even if states comply with international law only when it is in their interest to do so, they nonetheless have a moral obligation to comply with it even when doing so is not in their interest. In chapter 7, we argue that states have no such moral obligation. Even morally sensitive leaders have no moral obligation to conform their states* behavior to the requirements of international law. This is not an argument for violating international law, but rather an argument for excluding international law from the set of moral reasons for compliance.
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