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Heg Turn – 1NC

( _ ) I-law kills heg and causes European disintegration
Delahunty, 5 – Associate Professor of Law @ University of St. Thomas School of Law and John Yoo, Professor of Law @ UC Berkeley School of Law and visiting scholar @ AEI
(Robert J, “Against Foreign Law,” Harvard Journal of Law & Public Policy, 29.1, Fall)

Not only do their histories differ, but the United States and Europe face social and political circumstances so different as to counsel against any attempt to transplant constitutional values from one to the other. Europe has spent the last sixty years turning away from great power conflict and forging a cooperative enterprise that has solved the problem of German ambition and melded former enemies into a broad economic common market.(n158) The tools for this amazing integration have not been military power and conquest, but rather supranational institutions, international law, and diplomacy. As Robert Kagan explains, "Europe is turning away from power, or to put it a little differently, it is moving beyond power into a self-contained world of laws and rules and transnational negotiation and cooperation."(n159) The United States, on the other hand, relies on power rather than international law, employs military force as much as persuasion, and sees a world threatened by terrorist organizations, rogue nations, and the proliferation of weapons of mass destruction.(n160)

The difference between European and American attitudes has promoted the integration of Europe and permitted Europeans to attempt a new experiment in political organization.(n161) The ability of European nations to put aside their historical animosities and engage in integration may be the result of an American security guarantee. The North Atlantic Treaty Organization and heavy American military presence in Western Europe deterred the Soviet Union and allowed European integration to proceed. As Lord Ismay, the first secretary general of NATO, famously quipped, the purpose of the Atlantic alliance was "to keep the Americans in, the Russians out, and the Germans down."(n162) Existing disparities in defense spending have only grown since the end of the Cold War. In the 1990s, Europeans discussed increasing collective defense expenditures from $150 billion to $180 billion a year while the United States was spending $280 billion a year.(n163) Ultimately, the Europeans could not, and had no political desire to, emulate high U.S. defense spending. The United States has become the "indispensable nation," without which Europe cannot handle even civil wars along its borders. Only the United States has the ability to project power globally.(n164)

Without the United States's willingness to engage in power politics, Europe would not have had the luxury to integrate. If this is correct, then European constitutional values are inappropriate for the United States. These values were developed because European governments enjoyed a different tradeoff between national security and individual liberties and economic prosperity. The United States, which has greater responsibility for keeping international peace and for guaranteeing stability in Europe, faces a different balance between the demands of national security and constitutional liberties.

( _ ) Nuclear war

Gray, 5 – Professor and Director of the Center for Strategic Studies at the University of Reading (Colin S, “How has war changed since the end of the cold war?”, Parameters, Pg. 14(13) Vol. 35 No. 1)
Logically, the reverse side of the coin which proclaims a trend favoring political violence internal to states is the claim that interstate warfare is becoming, or has become, a historical curiosity. Steven Metz and Raymond Millen assure us that "most armed conflicts in coming decades are likely to be internal ones." (21) That is probably a safe prediction, though one might choose to be troubled by their prudent hedging with the qualifier "most." Their plausible claim would look a little different in hindsight were it to prove true except for a mere one or two interstate nuclear conflicts, say between India and Pakistan, or North Korea and the United States and its allies. The same authors also offer the comforting judgment that "decisive war between major states is rapidly moving toward history's dustbin." (22) It is an attractive claim; it is a shame that it is wrong. War, let alone "decisive war," between major states currently is enjoying an off-season for one main reason: So extreme is the imbalance of military power in favor of the United States that potential rivals rule out policies that might lead to hostilities with the superpower. It is fashionable to argue that major interstate war is yesterday's problem--recall that the yesterday in question is barely 15 years in the past--because now there is nothing to fight about and nothing to be gained by armed conflict. Would that those points were true; unfortunately they are not. The menace of major, if not necessarily decisive, interstate war will return to frighten us when great-power rivals feel able to challenge American hegemony. If you read Thucydides, or Donald Kagan, you will be reminded of the deadly and eternal influence of the triad of motives for war: "fear, honor, and interest." (23)

Middle East Instability Turn – 1NC

( _ ) US-led global use of CIL causes Middle East instability – Pakistan proves

Daniel Abebe, Lecturer in Law @ Univ of Chicago Law School, 29 Mich. J. Int'l L. 1 ‘7, “”ARTICLE: NOT JUST DOCTRINE: THE TRUE MOTIVATION FOR FEDERAL INCORPORATION AND INTERNATIONAL HUMAN RIGHTS LITIGATION” l/n

For example, it is highly questionable that international human rights litigation or the promotion of democracy in Jordan, Egypt, or Saudi Arabia will result in regimes that will embrace normative human rights practices. In fact, it may actually worsen the situation and will likely produce anti-U.S. regimes - Hamas's victory in the Palestinian elections, for example - that challenge both the United States' strategic and normative interests. The key is to recognize that there are costs to binding the United States to a normative position when, at times, national security or strategic interests may require expediency.

Consider the complicated situation in Pakistan. The military government of Pervez Musharraf was, for the most part, an ally of the United States during the War on Terror. n104 At the same time, Pakistan engaged in a number of practices that violate human rights law. Human Rights Watch notes:

President Pervez Musharraf's military-backed government did little in 2006 to address a rapidly deteriorating human rights situation. Ongoing concerns include arbitrary detention, lack of due process, and the mistreatment, torture, and "disappearance" of terrorism suspects and political opponents; harassment and intimidation of the media; and legal discrimination against and mistreatment of women and religious minorities. n105

 Arbitrary detention and the disappearance of individuals, for example, are violations of CIL and would likely be actionable claims under the post-Sosa international human rights litigation regime. While no person would condone these practices, the United States has to weigh the benefits of encouraging democracy and normative human rights  [*30]  practices against the costs of failing to achieve national security and strategic interests in determining the appropriate policies toward Pakistan.

First, Pakistan assists the United States in achieving national security goals: the elimination of terrorist training camps in Afghanistan and the destruction of Al-Qaeda and its affiliated groups. Second, Pakistan is a nuclear power with a divided security apparatus and unclear command and control procedures over its nuclear arsenal. Destabilizing the regime may threaten to jeopardize control of Pakistani nuclear weapons and materiel. Third, and most important, the United States wants stability in Pakistan. For many American policymakers, a democracy led by the late Benazhir Bhutto would have been preferable; however, a pro-U.S. government is the priority. To the extent that strategic interests reinforce normative and strategic goals, policy decisions are easier. But, given the complex political situation within Pakistan, the results of recent elections, and the United States' strategic interests, it is still unclear if regime change will produce a government that will support the United States' strategic interests and embrace its normative human rights concerns. n106

The same difficult balance applies to other countries. For example, the United States' interest in promoting democracy and human rights in Egypt, Saudi Arabia, n107 or the Central Asian Republics, among many others, has been subordinated to the United States' strategic interest in maintaining pro-U.S. regimes in these States. Focusing on Egypt:

In 2006 [the United States] provided approximately US$ 1.3 billion in military aid and US$ 490 million in economic assistance [to Egypt]. In June 2006, the US Congress defeated a proposed amendment that would have cut $ 100 million from the US aid package in response to Egypt's poor human rights record. n108

 During various Republican and Democratic administrations, the United States has weighed the normative importance of improving human rights practices in Egypt against the cost of compromising strategic or national security interests. Most recently, the United States determined that "facing  [*31]  chaos in Iraq, rising Iranian influence and the destabilizing Israeli-Palestinian conflict ... stability, not democracy, was its priority." n109

Middle East Instability Turn – 1NC

( _ ) Extinction

Nassar 02 (Bahig, Arab Co-ordinating Centre of Non-Governmental Organizations, and Afro-Asian People’s Solidary Organization, 11/25, keynote paper for Cordoba Dialogue on Peace and Human Rights in Europe and the Middle East, http://www.inesglobal.org/BahigNassar.htm)

Wars in the Middle East are of a new type. Formerly, the possession of nuclear weapons by the United States and the Soviet Union had prevented them, under the balance of the nuclear terror, from launching war against each other. In the Middle East, the possession of nuclear weapons and other weapons of mass destruction leads to military clashes and wars. Instead of eliminating weapons of mass destruction, the United States and Israel are using military force to prevent others from acquiring them, while they insist on maintaining their own weapons to pose deadly threats to other nations. But the production, proliferation and threat or use of weapons of mass destruction (nuclear chemical and biological) are among the major global problems which could lead, if left unchecked, to the extinction of life on earth. Different from the limited character of former wars, the current wars in the Middle East manipulate global problems and escalate their dangers instead of solving them.

Genocide Turn – 1NC

( _ ) Incorporation of international law causes extremism and genocide

Robert Delahunty and John Yoo, associate professor of law @ Univ of St. Thomas and professor of law @ UC Berkeley respectively, 29 Harv. J.L. & Pub. Pol'y 291 ‘5, “Against Foreign Law” l/n

Europe and the United States share different political histories. While the United States continues to exist in a Lockean framework in which government derives from a social contract with the American people, at least according to some sociologists, n153  [*326]  Europe has been given to fluctuations of ideological extremes. In the Nineteenth Century, many European nations still considered monarchy the best system of government. Indeed, the other European powers intervened after the French Revolution to restore the Bourbon dynasty to power. In the Twentieth Century, monarchy was followed by fascism, socialism, and communism. n154 As history has demonstrated, the performance of these regimes has been less than exemplary. In particular, fascism and communism, which were once viewed by some as advanced, modern ideologies, were adopted by regimes that murdered millions. Should the Supreme Courts of the 1930s or the 1950s have looked to the decisions of Nazi or Soviet courts for guidance? n155 While the relative stability or gradual change in American political philosophy may have prevented the United States from adopting programs or policies viewed by some as progressive or enlightened, it may also have kept the nation from pursuing ideological extremes that resulted in disaster for European nations. Some attribute moderation in American politics, in part, to our written Constitution. n156 Separation of powers and federalism make it difficult to enact any sweeping, ideologically inspired legislation, and the Bill of Rights curtails government action that infringes individual liberties. Appealing to European decisions evades these structural checks on federal lawmaking because Supreme Court decisions are not subject to strict restraints of bicameralism, presentment, and federalism that apply to Congress and the President.

Constitutionality Turn – 1NC

( _ ) Incorporation of international law destroys the constitution – it undermines separation of powers, representative government, and federalism

Garland Kelley, JD candidate @ Columbia, ‘99 “Does Customary International Law Supersede A Federal Statute?", 37 Colum. J. Transnat'l L. 507, lexis law

This difficulty is also reflected in the currently developing area of human rights law. Professor Henkin identifies a new form of human rights law, which is neither treaty-made nor "customary" as once conceived. For this new law, Professor Henkin rules out convention as a source, for, being binding on only the signatories, this would deprive these rights of the universality necessary to hold all states accountable to fundamental prohibitions against activities such as genocide or torture. n122 Henkin also, apparently, rules out custom as a source as well, arguing that human rights are "not based on "custom' or on state practice at all." n123 Henkin finds the source of human rights law in "non-  [*528]  conventional" law, n124 a source, he argues, that is derived from "liberal national constitutions" n125 and from jus cogens. n126 As others have suggested, this contention is difficult to verify. n127 Which constitutions count as "liberal?" Only consulting those constitutions that contain the prohibitions would clearly be question-begging. Even supposing agreement on which constitutions should be consulted could be obtained, how many of those constitutions actually contain references to prohibitions against slavery or torture or genocide? And should this failure mean these norms are not internationally recognized?

Furthermore, how do we justify the link between national (constitutional) law and international law? Suppose, as one author suggests, that a majority of foreign constitutions provided comprehensive health care for their citizens. Would U.S. citizens simply be entitled to similar health care coverage as a matter of international law, bypassing any need for a domestic policy debate in Congress? n128

This question illustrates what may be the most serious objection, that ceding peremptory power to jus cogens norms is fundamentally at odds with basic American constitutional values. Evolving standards of human rights norms are at the center of this debate. After World War II and the Nuremberg trials that followed, a so-called "new CIL" developed, regulating interactions not among nations, but in the way nations treat their citizens. n129 Principal among the sources of this new  [*529]  CIL are multilateral human rights treaties and U.N. General Assembly Resolutions, including the Universal Declaration of Human Rights. n130 Quite conspicuously, the U.S. has refused to ratify all of these treaties or, when doing so, has included reservations, understandings, and declarations ("RUDs"), specifically limiting their force as domestic U.S. law. n131 But, "through a little-understood and greatly under-analyzed process, however, these treaties and resolutions are today understood to be the sources of an independent CIL of human rights ... Since the new CIL now regulates many of the same topics as domestic law, it conflicts more frequently with domestic law than did the traditional CIL." n132 In short, international law now purports to regulate "many areas that were formerly of exclusive domestic concern." n133 If our form of constitutional government stands for anything, it is the belief that no law is law without the consent of the governed, as expressed through our elected representatives. n134 Preempting domestic statutory law with norms of CIL, particularly CIL based not on the practice of nations, n135 but on declarations that are purposive and hopeful, n136 is to apply law that has been generated by no U.S. law-making procedure. "It permits federal courts to accomplish through the back door of CIL what the political branches have prohibited through the front door of treaties." n137

To recognize and enforce international human rights law in U.S. federal courts through a theory of jus cogens preemption comes at  [*530]  considerable cost, upsetting the safeguards inherent in at least three basic U.S. constitutional values and assumptions: (1) representative government, by superceding democratically-enacted federal legislation with unenacted international norms; (2) federalism, by preempting state law; and (3) separation of powers, by imposing a source of law that is binding on the President as well. This cost is excessive and illegitimate. Our constitutional structures reflect a belief that protections for minority rights--evolving human rights norms included--are best generated and nurtured through the substantive and procedural safeguards that have been in place in our constitutional system since the Founding.

Constitutionality Turn – 1NC

( _ ) Strict constitutional adherence avoids extinction
Henkin, Columbia, 1988 (Atlantic Comm Qtly, Spring)

Lawyers, even constitutional lawyers, argue “technically,” with references to text and principles of construction, drawing lines, and insisting on sharp distinctions. Such discussion sometimes seems ludicrous when it addresses issues of life and death and Armaggedon. But behind the words of the Constitution and the technicalities of constitutional construction lie the basic values of the United States–limited government even at the cost of inefficiency; safeguards against autarchy and oligarchy; democratic values represented differently in the presidency and in Congress, as well as in the intelligent participation and consent of the governed. In the nuclear age the technicalities of constitutionalism and of constitutional jurisprudence safeguard also the values and concerns of civilized people committed to human survival.
Democracy Turn – 1NC

( _ ) Use of CIL destroys democratic institutions – not created by the electorate

Curtis A. Bradley, Associate professor @ Univ of Colorado Law, and Jack L. Goldsmith, associate professor @ university of Chicago law school, 66 Fordham L. Rev. 319 ’97, “SYMPOSIUM: HUMAN RIGHTS ON THE EVE OF THE NEXT CENTURY: U.N. HUMAN RIGHTS STANDARDS & U.S. LAW: THE CURRENT ILLEGITIMACY OF INTERNATIONAL HUMAN RIGHTS LITIGATION” l/n

Our earlier work maintained that judicial federalization of CIL without political branch authorization is inconsistent with American constitutional democracy on two grounds. n149 The first concerns the non-American source of the CIL that the modern position obliges courts to apply as federal law. This law, as Professor Henkin has noted, "is not made by the United States and through its governmental institutions alone but by them together with many foreign governments in a process to which the United States contributes only in an uncertain way and to an indeterminate degree." n150 The second ground concerns the application of this law against states by federal courts without the filter of constitutional or legislative authorization. We argued that this was inconsistent with the Supreme Court's modern federalism jurisprudence, especially in the context of the new CIL, which implicates traditional state prerogatives. n151 The Supreme Court's abandonment in the 1980s of federalism as a substantive limit on federal power was justified by the premise that state interests were protected in Congress by the "internal safeguards of the political pro-  [*346]  cess." n152 But this political process justification for federal intrusion into state prerogatives does not apply when federal courts apply CIL as federal common law in the absence of political branch authorization. n153

The manner in which U.S. courts apply customary international human rights law raises a third type of democratic concern not addressed in our earlier work. In the typical case, a U.S. court applies CIL to regulate the mistreatment abroad of one alien by another alien acting under color of foreign law. n154 The United States may be the only country in the world that applies customary international human rights law in this fashion. n155 Even assuming that the defendant-alien's country has consented to this law on the international plane, there is no evidence that this consent extends to domestic enforcement in the United States or any other country. Indeed, it is the absence of an agreed-upon customary law of domestic enforcement that requires federal courts in so many human rights cases to imply a cause of action as a matter of U.S. law. n156 The point is even more apparent with respect to the numerous remedies created by federal courts in these cases. On remand in Filartiga, for example, the district court created and awarded a punitive damages remedy that was not contemplated by either international law, Paraguayan law, or enacted United States law. n157

It is against this background that one must consider Neuman's argument that judicial federalization of CIL is democratic because it is  [*347]  subject to congressional revision. n158 This argument first of all proves too much. It would justify the creation of any (non-constitutional) federal common law, including the Swift-ian general common law expressly abrogated in Erie, since all such law can be overruled by Congress. Moreover, Neuman's argument runs counter to the normal constitutional presumption that state law governs in the face of political branch silence. n159 The Supreme Court's reversal of this presumption in the dormant commerce clause context has been justified on the ground that the federal political branches by themselves are incapable of protecting important federal prerogatives. n160 Neuman has made no such argument in the context of CIL, however, and there is little basis for one. n161 Finally, if judicial common law-making is constitutionally improper - as we think it is in this area - it should not be allowed to occur in the first place. n162  [*348] 

Democracy Turn – 1NC

( _ ) Democracy prevents multiple scenarios for extinction, nuclear war, and environmental degradation
Diamond 95 (Larry, Hoover Institution, Stanford University, December, PROMOTING DEMOCRACY IN THE 1990S, 1p. http://www.carnegie.org//sub/pubs/deadly/diam_rpt.html) 

Nuclear, chemical and biological weapons continue to proliferate. The very source of life on Earth, the global ecosystem, appears increasingly endangered. Most of these new and unconventional threats to security are associated with or aggravated by the weakness or absence of democracy, with its provisions for legality, accountability, popular sovereignty and openness. The experience of this century offers important lessons. Countries that govern themselves in a truly democratic fashion do not go to war with one another. They do not aggress against their neighbors to aggrandize themselves or glorify their leaders. Democratic governments do not ethnically "cleanse" their own populations, and they are much less likely to face ethnic insurgency. Democracies do not sponsor terrorism against one another. They do not build weapons of mass destruction to use on or to threaten one another. Democratic countries form more reliable, open, and enduring trading partnerships. In the long run they offer better and more stable climates for investment. They are more environmentally responsible because they must answer to their own citizens, who organize to protest the destruction of their environments. They are better bets to honor international treaties since they value legal obligations and because their openness makes it much more difficult to breach agreements in secret. Precisely because, within their own borders, they respect competition, civil liberties, property rights, and the rule of law, democracies are the only reliable foundation on which a new world order of international security and prosperity can be built.
Free Speech Turn – 1NC

( _ ) I-law kills free speech

Ignatieff, 2 – Carr professor of human rights, Kennedy School of Government @ Harvard (Michael, “NO EXCEPTIONS?” Legal Affairs, May/June)
The roots of America's exceptionalism lie in the United States' distinctive history and legal tradition—a mix of democratic principles from the Enlightenment and the struggle for self-determination against British colonialism, which left in its wake a lingering distrust of the state as guardian of individual rights. 

The Bill of Rights makes no reference to socioeconomic rights—the entitlements to food, shelter, health care, and unemployment insurance that are standard in international agreements and in the laws of post-World War II European states and emerging democracies like Poland and the Czech Republic. 

Instead of defining rights as positive entitlements, the Constitution defines them as negative protections against government intrusion, for example by ordering that "Congress shall make no law" limiting free speech. And it protects rights, like the right to bear arms, that other modern constitutions don't mention at all. American rights are distinctive, then, both for what they include and what they exclude. 

American law is also distinctive in how it interprets rights that other countries try to protect as well. Consider three examples: free speech, protection against cruel and unusual punishment, and the right to life. First Amendment law affords more protection to the rights of speakers than the laws of most other liberal democratic states. Canada, France, Germany, and Switzerland permit the punishment of Holocaust deniers. New Zealand treats inciting racial hatred as a crime. The International Covenant on Civil and Political Rights, supported by 147 countries, says that free speech may be trumped if the speech threatens public order; defames a religious or racial group and thus incites discrimination, hostility, or violence; or promotes war propaganda. In almost all cases, U.S. law does none of these things. 

( _ ) Extinction

D’Souza, Anthropology @ Oxford, ‘95  (Frances, http://www.ifla.org/faife/papers/guest/dsouza.htm) 

Freedom of expression is probably the most important of all individual human rights because, in its absence, it is impossible to protect life and liberty. It is no coincidence that the first action of would be dictators is to muzzle the media in order to control information. Nor is it surprising that the history of censorship is coterminous with the history of political unification, the rise of monotheistic religion, of learning and of the desire to protect public morals. In ancient China, Greece, Rome and India the move towards unity and harmony necessarily entailed reducing cultural and religious diversity as well as limiting ideas which threatened the established order, knowledge was restricted in order to disarm the opposition. Information and ideas are powerful and governments know it.  The bad old days, unfortunately, are not yet over. We live in worrying, dangerous times. There are new threats to freedom of expression and even proposed solutions which infringe the principles upon which democracy rests. We should remember that the structure of human rights law since 1945 is built as a moral answer to the Nazi ideology of racism. But it would seem that we now live in a world where the moral basis of the integration of Europe, at least, is challenged by the new urge to limit migrants and asylum seekers, the open espousal of racism and xenophobia and the absence of a concerted resistance to religious terrorism. Of course, there have been wonderful breakthroughs, the most significant perhaps being the ending of the political and philosophical ideology of apartheid in South Africa. Nevertheless, religious discrimination, intolerance and persecution, as old as recorded history, together with the undoubted increase in racial and ethnic intolerance in Europe, are the chief spur to war, suffering and conflict today.

Federal Accountability Turn – 1NC

Use of I-law cedes enfocement power to foreign courts, eroding political accountability

Robert Delahunty and John Yoo, associate professor of law @ Univ of St. Thomas and professor of law @ UC Berkeley respectively, 29 Harv. J.L. & Pub. Pol'y 291 ‘5, “Against Foreign Law” l/n

That sort of deference to foreign decisions runs counter to the constitutional structure. It would subject American citizens to the judgments of foreign and international courts, and the Constitution makes no provision for the transfer of federal power to entities outside of our system of government. To the contrary, the Appointments Clause directly limits the transfer of federal power. n45 Much writing on this clause has focused on  [*300]  the balance of power between the President and Senate in the appointment of federal judges. n46 However, the Clause also functions as a mechanism to conserve federal power. In recent decisions, the Supreme Court has recognized that the Appointments Clause restricts the exercise of federal power to those officials appointed through the processes set out in the Clause. n47 This restriction ensures that federal power is limited to officials who are accountable solely to elected representatives, and thus ultimately to the American people. Plainly, international and foreign courts do not meet this standard.

The Court's discussions of the Appointments Clause in Edmond v. United States n48 and Printz v. United States n49 affirm the notion that Congress may not transfer responsibility for the execution of federal law to officers outside the control of the executive branch. In Edmond, the Court observed that the Appointments Clause "is among the significant structural safeguards of the constitutional scheme." n50 In Printz, the Court held that Congress could not delegate the power to enforce the Brady Act to state officials because such delegation would leave federal law enforcement free of "meaningful Presidential control" and would undermine the effectiveness of a unitary executive. n51 "That unity would be shattered, and the power of the President would be subject to reduction, if Congress could act as effectively without the President as with him, by simply requiring state officers to execute its laws." n52 Printz made clear that the Appointments Clause would be offended not only if Congress sought to transfer federal law enforcement to officers of its own selection, but also if it attempted to delegate that  [*301]  power to officials outside the executive branch of the federal government. n53

The Appointments Clause also concerns itself with the general scope and execution of national power. The Clause's requirement that all individuals who exercise significant federal authority become Officers of the United States, appointed pursuant to Article II, Section 2, ensures that the federal government cannot blur the lines of accountability between the people and their officials. As Chief Justice Rehnquist wrote for the Court in Ryder v. United States, n54 "The Clause is a bulwark against one branch aggrandizing its power at the expense of another branch, but it is more: it preserves another aspect of the Constitutions structural integrity by preventing the diffusion of the appointment power.'" n55 Buckley v. Valeo n56 first made clear the link between the Appointments Clause and the exercise of federal power. The Buckley Court rejected the proposition that Congress could appoint individuals to exercise federal power who were not Officers of the United States, observing, "We think. . . [that the Appointments Clause's] fair import is that any appointee exercising significant authority pursuant to the laws of the United States is an Officer of the United States, and must, therefore, be appointed in the manner prescribed by [the Clause.]" n57 Individuals appointed by Congress, therefore, did not qualify as Officers of the United States and could only perform duties not involving the enforcement of federal law.
Two other elements of the Constitution's text and structure confirm the Appointments Clause's careful husbanding of federal power. First, Article III vests the federal judicial power "in one supreme Court, and in such inferior Courts as the Congress may from time to time ordain and establish." n58 This provision suggests that the federal judicial power, which includes the authority to decide cases or controversies under federal law, cannot be exercised by any other branch of the federal government, with the narrow and debatable exception of the  [*302]  Senate's role in trying cases of impeachment. n59 The logical implication is that no part of the Article III authority to decide federal cases and controversies, from which springs the judicial power to interpret the Constitution, can be delegated or transferred outside the United States government. n60

Federal Accountability Turn – 1NC

Of course, Congress could have declined to create any lower federal courts. Furthermore, restrictions on the subject matter jurisdiction of federal courts cause many federal constitutional issues to arise first in state courts, whose judges are not members of the federal government. n61 Any resulting damage to the separation of powers is not, however, insurmountable. State judicial decisions can be reviewed by the Supreme Court, and state courts are still part of the American political system with judges who take an oath to uphold the Constitution. The Supremacy Clause specifically permits, even requires, the "commandeering" of state courts to enforce federal law. The potential violation of separation of powers is, therefore, greater when the courts defer to foreign laws or courts. This transfer of judicial power ignores the vesting of all judicial power in the Supreme Court and undermines the accountability of government. Members of the electorate cannot hold accountable officials who stand completely outside the structure of American government.

The failure to submit to democratic accountability and the reduced incentive of individuals to participate in the system threatens global survival.

Carl Boggs, National University, 1997, Theory and Society, December, Volume 26, Number 6, p. 773-4

The decline of the public sphere in late twentieth- century America  poses a series of great dilemmas and challenges. Many ideological  currents scrutinized here ^ localism, metaphysics, spontaneism, post-  moder nism, Deep Ecology ^ intersect with and reinforce each other.  While these currents have deep origins in popular movements of the  1960s and 1970s, they remain very much alive in the 1990s. Despite  their di¡erent outlooks and trajectories, they all share one thing in  common: a depoliticized expression of struggles to combat and over-  come alienation.  The false sense of empowerment that comes with such mesmerizing  impulses is accompanied by a loss of public engagement, an erosion of  citizenship and a depleted capacity of individuals in large groups to  work for social change. As this ideological quagmire worsens, urgent  problems that are destroying the fabric of American society will go  unsolved ^ perhaps even unrecognized ^ only to fester more ominously  into the future. And such problems (ecological crisis, poverty, urban  decay, spread of infectious diseases, technological displacement of  workers) cannot be understood outside the larger social and global  context of inter nationalized markets, ¢nance, and communications.  Paradoxically, the widespread retreat from politics, often inspired by  localist sentiment, comes at a time when agendas that ignore or side-  step these global realities will, more than ever, be reduced to impo-  tence. In his commentary on the state of citizenship today, Wolin refers  to the increasing sublimation and dilution of politics, as larger num-  bers of people turn away from public concerns toward private ones. By  diluting the life of common involvements, we negate the very idea of  politics as a source of public ideals and visions.74 In the meantime, the  fate of the world hangs in the balance. The unyielding truth is that,  even as the ethos of anti-politics becomes more compelling and even  fashionable in the United States, it is the vagaries of political power  that will continue to decide the fate of human societies.  

This last point demands further elaboration. The shrinkage of politics  hardly means that corporate colonization will be less of a reality, that  social hierarchies will somehow disappear, or that gigantic state and  military structures will lose their hold over people's lives. Far from  it: the space abdicated by a broad citizenry, well-informed and ready  to participate at many levels, can in fact be ¢lled by authoritarian  and reactionary elites ^ an already familiar dynamic in many lesser-  developed countries. The fragmentation and chaos of a Hobbesian  world, not very far removed from the rampant individualism, social  Darwinism, and civic violence that have been so much a part of the  American landscape, could be the prelude to a powerful Leviathan  designed to impose order in the face of disunity and atomized retreat.  In this way the eclipse of politics might set the stage for a reassertion of  politics in more virulent guise ^ or it might help further rationalize the  existing power structure. In either case, the state would likely become  what Hobbes anticipated: the embodiment of those universal, collec-  tive interests that had vanished from civil society.75  

Constitutionality Extensions

Failure to observe RUDs proves use of CIL kills separation of powers

Robert Delahunty and John Yoo, associate professor of law @ Univ of St. Thomas and professor of law @ UC Berkeley respectively, 29 Harv. J.L. & Pub. Pol'y 291 ‘5, “Against Foreign Law” l/n

Furthermore, a "living constitution" approach to constitutional interpretation -- the conviction that the Constitution should be interpreted in light of contemporary attitudes and values -- does not justify reliance on foreign precedents. If a living Constitution approach counsels in favor of interpreting the Constitution according to the meaning that "we the People" today would give it, then at the very least, it should be determined how "we the People" think. But there is no indication that the American people today believe that their constitutional rights and distribution of powers should be interpreted in light of foreign judicial decisions. In fact, American attitudes toward international human rights indicate the opposite. The United States has entered into relatively few human rights treaties, and those agreements to which it has consented have been ratified only with significant reservations, understandings, and declarations (RUDs). n95 The RUDs usually contain provisions making clear that the United States considers its existing laws to meet the requirements of the treaty, and that the treaty is non-selfexecuting. n96 Such a practice undermines any argument that international  [*312]  human rights agreements, even those to which the United States is a party, should be given domestic effect. Certainly, the argument for judicial deference to international agreements to which the United States is not a party is even weaker.

Nevertheless, the majority opinion in Roper discounted the reservation, proposed by the President and accepted by the Senate, to the International Covenant on Civil and Political Rights (ICCPR). n97 This reservation was addressed to article 6(5) of the ICCPR, which prohibits the juvenile death penalty, and was intended to enable the United States and its component States to retain that form of punishment if they saw fit. The reservation stated, "The United States reserves the right, subject to its Constitutional constraints, to impose capital punishment on any person (other than a pregnant woman) duly convicted under existing or future laws permitting the imposition of capital punishment, including such punishment for crimes committed by persons below eighteen years of age." n98 Despite this recent agreement by the nation's treaty-making branches on the matter, the Court effectively stripped the RUD out of the treaty. n99 The Court cited article 6(5) of the ICCPR to support its conclusion that the juvenile death penalty is unconstitutional. n100 Moreover, the majority opinion gave considerable weight to the prohibition on the juvenile death penalty in article 37 of the Convention on the Rights of the Child, despite the United States's failure to ratify that treaty. n101 An exasperated Justice Scalia was led to wonder whether "the Court had added to its arsenal the power to join and ratify treaties on behalf of the United States. . . ." n102


Use of CIL kills SOP, constitutionality, and federalism

Garland Kelley, JD candidate @ Columbia, ‘99 “Does Customary International Law Supersede A Federal Statute?", 37 Colum. J. Transnat'l L. 507, lexis law

 [*531]  These cases were rightly decided. Adopting the principle that CIL or jus cogens norms may supersede a federal statute neglects the fact that these norms lack the kind of theoretical and practical support that makes them appropriate for judicial recognition. At risk is the imposition of a form of law alien to our procedures and constitutional values of representative democracy, separation of powers and federalism. Until we either change our domestic law to make violations of international norms also violations of U.S. law, or until we erect the appropriate international mechanisms to adjudicate violations of international law, using jus cogens norms to displace federal legislation short-circuits the appropriate legislative debate necessary for our democratic system to ensure that U.S. law is consistent with American beliefs and values.

Constitutionality Extensions

CIL gives courts the power to make law, killing separation of powers

Curtis A. Bradley, Associate professor @ Univ of Colorado Law, and Jack L. Goldsmith, associate professor @ university of Chicago law school, 6/98, "COMMENTARY: FEDERAL COURTS AND THE INCORPORATION OF INTERNATIONAL LAW", 111 Harv. L. Rev. 2260, lexis law

Koh's view of the proper role of the federal courts in incorporating international law is reminiscent of the broad views of federal common law that reached their zenith during the 1960s and 1970s. Koh comes very close to saying that courts should have as much authority to make law as Congress does. n56 He also suggests that federal statutes, including what appear to be purely jurisdictional provisions, should be interpreted broadly as delegating lawmaking power to the federal courts. n57 In the past decade, however, the Supreme Court has embraced a different view of the proper scope of federal common law and its relationship to federal statutes. The Court has criticized the "runaway tendencies of federal common law untethered to a genuinely identifiable (as opposed to judicially constructed) federal policy." n58 This concern is especially implicated by the federal common law called for by the modern position, which is based on sources largely external to the U.S. legal system and is in tension with numerous policy positions taken by the federal political branches. In other foreign relations contexts, the Court has construed its common law and interpretive powers narrowly in order to encourage the federal political branches to specify the content of federal foreign relations law. n59 Koh's proposed "transnational public law litigation" model, which is self-consciously based on the Chayesian public law litigation model, n60 is oblivious to these and other institutional concerns.

Incorporation of CIL destroys popular sovereignty and constitutional principles

T. Alexander Aleinikoff, Associate Dean for Research @ Georgetown Law, 1/04, "AGORA: THE UNITED STATES CONSTITUTION AND INTERNATIONAL LAW: International Law, Sovereignty, and American Constitutionalism: Reflections on the Customary International Law Debate", 98 A.J.I.L. 91, lexis law

The problem is that new efforts at multilateral governance fit somewhat awkwardly into our constitutional story of a self-governing people. The current narrative puts sovereignty in a nation-state box. To permit commands from outside the box to intrude would be to that extent to cede sovereignty. In the American case, the damage is not just to national sovereignty; it also undercuts the fundamental legitimating constitutional narrative: that the state has the authority to operate within the box because those who exercise power within the box do so under terms set by We the People and are accountable to We the People for the faithful execution of their duties. The idea of popular sovereignty, then, has a dual legitimating function. It provides a positive description of the construction of the sovereignty box (We the People adopted the Constitution) and also its normative basis (the forms of government established under the Constitution are legitimate because we established it and because we choose those who exercise our delegated power). Law from outside the box, therefore, cuts deeply. It both creates leakage--that is, sovereignty does not remain fully within the box--and subjects our agents to orders not of our making.

Constitutionality Extensions

Inability to influence CIL ensures it conflicts with the constitution 

Daniel Abebe, Lecturer in Law @ Univ of Chicago Law School, 29 Mich. J. Int'l L. 1 ‘7, “”ARTICLE: NOT JUST DOCTRINE: THE TRUE MOTIVATION FOR FEDERAL INCORPORATION AND INTERNATIONAL HUMAN RIGHTS LITIGATION” l/n

The rapid development and breadth of the new CIL also militates against federal incorporation. The new CIL "now operates with respect to such matters as free speech and conscience; the practice of religion; health care; education, and shelter; social and cultural rights; criminal law, procedure, and the conditions of incarceration." n93 This is not the limit of new CIL norms: "The Restatement comments that there may be non-conventional human rights law in addition to that which it was prepared to recognize and restate at the time, and more such law would doubtless come." n94 While many may find these aspirational norms attractive, the new CIL's methodology reduces the United States' influence on its development and content, and increases the likelihood that the new CIL will conflict with American law and circumvents the American political process, suggesting that the United States and its citizens should be increasingly skeptical about the wisdom of federal incorporation of the new CIL.

Shouldn’t use domestic courts to adjudicate I-law issues – conflicts with constitutional values

Garland Kelley, JD candidate @ Columbia, ‘99 “Does Customary International Law Supersede A Federal Statute?", 37 Colum. J. Transnat'l L. 507, lexis law

One problem with this view is the assumption that the reliance on jus cogens norms provides a stable legal foundation consistent with American constitutional values. But this point also bypasses considerations of the difficulty in using domestic forums to adjudicate international claims. n97 Until we erect appropriate international mechanisms that grant individuals standing to present their claims and international courts jurisdiction to obligate nations, adjudicating these  [*525]  claims in domestic U.S. courts often requires distortions of judicial policy and philosophy. n98

Use of CIL oversteps SOP

David H. Moore, law professor @ Brigham Young Univ, Winter 10, "Essay: Medellin, the Alien Tort Statute, and the Domestic Status of International Law", 50 Va. J. Int'l L. 485, lexis law

Not only should the federal courts hesitate to infringe on the political branches' lawmaking authority, they should also be "wary of impinging on the discretion of the Legislative and Executive Branches in managing foreign affairs." n93 Making common law based on CIL risks such impingement because CIL-based claims can involve U.S. courts in the sensitive task of assessing the international legality of foreign sovereigns' actions toward their own citizens. n94 Had Congress authorized broad recognition of common law claims based on CIL, the Court's concerns for overstepping the federal judiciary's role in lawmaking and foreign affairs would be mitigated. n95 But in the ATS context there is "no congressional mandate to seek out and define new and debatable violations of the law of nations, and modern indications of congressional understanding of the judicial role in the field have not affirmatively encouraged greater judicial creativity." n96 Thus, in keeping with Sosa's separation of powers vision, federal courts should be wary of recognizing ATS claims based on CIL.

Heg Extensions

Adherence to CIL destroys the advantages of U.S. primacy

Daniel Abebe, Lecturer in Law @ Univ of Chicago Law School, 29 Mich. J. Int'l L. 1 ‘7, “”ARTICLE: NOT JUST DOCTRINE: THE TRUE MOTIVATION FOR FEDERAL INCORPORATION AND INTERNATIONAL HUMAN RIGHTS LITIGATION” l/n

States operate in an international system with national security as their primary objective. n63 Although States may have a number of interests - the promotion of rule of law, universal human rights or democracy - States tend to prioritize security concerns. To achieve some level of security, States pursue material power: military strength and economic development. n64 This does not mean that the pursuit of a State's normative interests could not, at times, help achieve security or strategic goals. It simply means that States are sensitive to shifts in their relative power positions. n65

A State's material power influences its relationship with international law. The international system lacks a central enforcement mechanism to enforce international law. In this environment, States can comply with international law when it is in their interests to do so. But what does that tell us about the enforcement of international law? Few States have the material power act as a global policeman, enforcing international law and coercing state compliance. Those States that do - the great powers - are rational, self-interested actors that also enforce international law according to their self-interests.

Similarly, great powers are the only States that have the capacity to comply selectively or resist international law. In both instances, the State's relative power is the key variable; it allows a powerful State both to enforce international law on weak States and to resist the imposition of international law by others. n66

For a weak State, the sovereignty cost n67 of incorporation is low. If the great powers choose to impose their conception of international law, weak States lack the material capacity to resist. The forced integration of international law into its domestic legal structure is more likely.

As a State's power increases, the sovereignty costs of incorporation increase proportionally. At the same time, powerful States have the capacity to enforce and comply selectively with international law. In a world with no central enforcement mechanism, powerful States have a  [*21]  greater capacity to resist international law that is contrary to their interests. Since States generally value sovereignty, it makes little sense for a powerful State to impose on itself - or to incorporate - a body of law that potentially contravenes that State's normative or strategic interests when there is no external actor capable of doing so. Unless international law consistently reflects the content of a powerful State's domestic law, n68 that State incurs a high sovereignty cost to incorporation.

This cost is increased for the United States. The United States' political, economic, n69 and military n70 dominance of international politics; the unipolar structure of the international system; n71 and the United States' capacity to comply with and enforce international law consistent with its interests suggests that the sovereignty cost of incorporating international law will be higher than the cost to any other State in the international system. On these grounds alone, the United States should be most circumspect about incorporating international law. In many ways, the United States has a greater capacity to act unilaterally and deviate from norms of international law that are in opposition to U.S. interests. n72

Heg Extensions

Incorporations of CIL hurt US interests

Daniel Abebe, Lecturer in Law @ Univ of Chicago Law School, 29 Mich. J. Int'l L. 1 ‘7, “”ARTICLE: NOT JUST DOCTRINE: THE TRUE MOTIVATION FOR FEDERAL INCORPORATION AND INTERNATIONAL HUMAN RIGHTS LITIGATION” l/n

The United States' material power and dominance of international politics gives it the capacity to influence the development of CIL under the "traditional" paradigm. However, the new CIL's rejection of custom and state practice suggests that the new CIL is less likely to represent U.S. interests, challenging the desirability of federal incorporation of CIL. Though the United States has a role in the formation of CIL, the United States seems to recognize the costs of the new CIL phenomenon. The United States attaches reservations or modifications, or fails to ratify n89 many of the international conventions and treaties upon which some  [*26]  CIL norms rely and ignores many social and cultural rights n90 listed in the Restatement. n91

[The United States] has proven to be a serious laggard in acceding to near universally-adopted international human rights conventions; where the United States has signed on to such accords, it has included conditions methodically limiting the scope of ratification to existing U.S. practice, rendering acceptance a largely hollow, falsely symbolic act. n92

 Despite the attraction of these new rights, it is unclear that federal incorporation of the new CIL by the judiciary is preferable to their adoption through the political process, particularly if one assumes that there will be greater compliance with human rights norms if they are representative of the will of the people as opposed to imposed by an unelected judiciary.
Use of CIL for human rights encourages balancing against the U.S.

Daniel Abebe, Lecturer in Law @ Univ of Chicago Law School, 29 Mich. J. Int'l L. 1 ‘7, “”ARTICLE: NOT JUST DOCTRINE: THE TRUE MOTIVATION FOR FEDERAL INCORPORATION AND INTERNATIONAL HUMAN RIGHTS LITIGATION” l/n

Finally, the threat of international human rights litigation against American and foreign corporations may also provide States that prioritize strategic interests - and do not try to impose human rights norms and values on other States - with opportunities to challenge U.S. strategic interests. For example, China builds relationships with States to achieve its strategic interests regardless of their human rights record. China has signed oil and natural gas deals with Iran, the Sudan, Angola, Chad, Venezuela, and other States. China hosted a "China-Africa Summit" in late 2006 to build relationships with African leaders with the goal of gaining access to natural resources. "China is picking up natural resources - oil, precious minerals - to feed its expanding economy and new markets for its burgeoning enterprises. The African countries get investment and both parties are building political alliances in a world they often see as overly dominated by the United States and other Western powers." n127

Although human rights groups have heavily criticized China for its human rights violations and support of autocratic regimes, "Chinese officials, however, insist that their country's involvement has improved the lives of ordinary Africans without meddling in political affairs - strict adherence to China's diplomatic policy of noninterference." n128 Since States value sovereignty and the autonomy of their political order, they may consider international human rights litigation in U.S. courts to be an unreasonable interference into their domestic affairs, nudging them toward the United States' strategic competitors for economic, political, and military support.

Heg Extensions

U.S. use of CIL triggers nationalist backlash

Daniel Abebe, Lecturer in Law @ Univ of Chicago Law School, 29 Mich. J. Int'l L. 1 ‘7, “”ARTICLE: NOT JUST DOCTRINE: THE TRUE MOTIVATION FOR FEDERAL INCORPORATION AND INTERNATIONAL HUMAN RIGHTS LITIGATION” l/n

China provides an excellent example of the potential of international human rights litigation to generate strong nationalistic fervor and affect Sino-American relations. With the demise of Maoist communism as a governing ideology, the Chinese Communist Party (CCP) has turned to nationalism to legitimate its rule. n138 Through a combination of  [*38]  victimization, humiliation, and insecurity, Chinese nationalism serves as a reminder of past struggles, a memory of Western domination, and a unifying force for national aspirations of greatness. n139 The CCP has "played up a history of painful Chinese weakness in the face of Western imperialism, territorial division, unequal treaties, invasion, anti-Chinese racism, and social chaos, because the regime has to claim legitimization based on its ability to defend China's territorial integrity and to build a modern Chinese nation-state." n140

The CCP has also introduced patriotic "education" campaigns to encourage nationalism. Since "Chinese national identity ... evolves in part through China's interactions with the [United States] ... [it] is both limited and enabled by evolving Chinese narratives about past Sino-American encounters." n141 The need for confidence in national self image and China's international status creates a particular sensitivity to intentional or perceived insults by the United States. Opposition to China's initial bid for the 2000 Olympics, the bombing of the Chinese Embassy in Belgrade, and the EP-3 spy plane incident represent a continuation of humiliations against China and diminish China's desired international status. International human rights litigation against former Premier Li Peng n142 and former Beijing Mayor Liu Qi, among others, only contributes to this feeling. n143

For China and States in Africa and the volatile and strategically important Middle East, international human rights litigation may exacerbate nationalism and entrench existing human rights practices as a symbolic rejection of the United States and its perceived moral imperialism. The States that are likely to be targeted for human rights violations - almost all of the Middle East and many States in Africa - are often those with a long history of subjugation under colonialism. International human rights litigation in U.S. courts may resemble yet another attempt by a self-interested powerful State to impose its values  [*39]  on foreign societies, weakening the limited efficacy of the litigation, and encouraging nationalistic sentiments.

2NC China Aggression Turn

Being bound by CIL prevents the U.S. from responding to future Chinese threats

Daniel Abebe, Lecturer in Law @ Univ of Chicago Law School, 29 Mich. J. Int'l L. 1 ‘7, “”ARTICLE: NOT JUST DOCTRINE: THE TRUE MOTIVATION FOR FEDERAL INCORPORATION AND INTERNATIONAL HUMAN RIGHTS LITIGATION” l/n

Recent trends n95 suggest that other powerful States will emerge over the medium-to-long term, influencing the content of the new CIL and perhaps moving it away from the traditional European and American foundations upon which it previously relied. Part of the attraction of international law in the United States grows from its tradition of representing the interests of the powerful States in the international system - States that, over at least the last three hundred years, have almost exclusively consisted of the United States and western European nations. However, the new CIL will not always embody the cultural, moral, normative, and strategic preferences of Western great powers and political elites. The new CIL's indeterminate methodology may actually serve to accelerate this change. It may not be in the United States' strategic or normative interests to incorporate the new CIL, a body of law that, over time, may not reflect American values.
Structural changes in the international system further challenge the wisdom of federal incorporation. n96 The collapse of the Soviet Union, the diminished threat of catastrophic nuclear war, and the decreased importance of U.S.-European solidarity suggest that the United States and European powers will increasingly differ on the content of the new CIL. The Soviet Union's implosion removed the existential threat that bound the United States and Europe during the Cold War, facilitated the creation of the European Union, and suppressed security competition on the continent. n97 Despite the continued presence of U.S. troops in Europe and the expansion of the North Atlantic Treaty Organization, the United States and the EU are developing different conceptions on the appropriate use of force in international politics, the salience of international institutions, the importance of multinational treaties and the role of international law. n98 China's "peaceful rise" is also relevant to understanding the future content of CIL. Some argue that China's rise does not threaten the United States and could result in peaceful relations based on shared economic benefits from trade liberalization and globalization. n99 China's need to maintain economic growth to ensure domestic stability, recent willingness to operate within international institutions,  [*28]  and decision to temper anti-United States rhetoric evidence a change in China's foreign policy goals and suggest that China's rise will be generally non-threatening and consistent with the current international order. n100

Others suggest that while China's rise may be peaceful over the short term, Chinese economic growth, military development, and strategic interests will represent a challenge to U.S. interests and regional dominance in East Asia. n101 China has no incentive to challenge the United States over the short term, while its stellar economic growth continues and domestic issues - income inequality, environmental degradation, and rural underdevelopment - require more immediate attention. However, at current growth rates, China will have the world's largest economy by 2050, giving it the economic and military capacity to challenge the United States in East Asia over their fundamentally opposed strategic interests: China wants to limit the United States' influence and develop as the dominant power in the region, while the United States wants to prevent Chinese hegemony in East Asia. n102 As Chinese power grows, "the US needs to be prepared to renegotiate a host of important multilateral treaties that a powerful China will not be willing to obey - including, perhaps, human rights treaties" n103 or, as I argue, the content of the new CIL.

Democracy Extension

CIL is undemocratic – it is unwritten and requires no governmental endorsement

Curtis A. Bradley, Associate professor @ Univ of Colorado Law, and Jack L. Goldsmith, associate professor @ university of Chicago law school, 66 Fordham L. Rev. 319 ’97, “SYMPOSIUM: HUMAN RIGHTS ON THE EVE OF THE NEXT CENTURY: U.N. HUMAN RIGHTS STANDARDS & U.S. LAW: THE CURRENT ILLEGITIMACY OF INTERNATIONAL HUMAN RIGHTS LITIGATION” l/n

The democratic pedigree of the modern position contrasts sharply with the processes by which the other principal form of international law - treaties - are incorporated into federal law. n169 Treaties are negotiated by the Executive and generally take the form of written documents. Formal ratification under Article II requires both the agreement of the Executive and the "advice and consent" of two-  [*349]  thirds of the Senate. n170 Even less formal "executive agreements" usually involve the concurrence of at least a majority of Congress. n171 Moreover, neither formal treaties nor executive agreements are enforceable federal law unless they are "self-executing" in nature or are accompanied by implementing federal legislation. n172

By contrast, CIL is unwritten and relatively amorphous. The date and circumstances of its creation are often uncertain. And no formal endorsement from this country's representatives is required in order for it to have binding force on the international plane. Indeed, this country can be bound by CIL concerning which it has taken no position at all. n173 Despite these features, which from the perspective of domestic governance make CIL less democratic than treaties, the modern position claims that all of CIL is automatically self-executing federal law. Even more dramatically, this claim is made in the face of a consistent refusal by the political branches to allow human rights treaties, the source of much of the new CIL, to become self-executing federal law. In our view, any defense of the modern position must adequately explain this anomaly. None of our fellow panelists has even attempted to do so.

Ilaw cited now

Ilaw being cited now – officially published as supreme law in 1980*

Garland Kelley, JD candidate @ Columbia, ‘99 “Does Customary International Law Supersede A Federal Statute?", 37 Colum. J. Transnat'l L. 507, lexis law

The authors identify a variety of problems sustaining the proposition that CIL is federal law. Serious among their objections is the apparent "doctrinal bootstrapping" used in the Restatement (Third) to support its position. n102 As the authors note, it is unclear why, in preparation for publishing the Restatement (Third), the law concerning the relationship between CIL and U.S. law needed "restating" at all. There had been no judicial decisions affecting the status of CIL since the publishing of the Restatement (Second), n103 which had considered the status of CIL as "not settled." n104 Nevertheless, the Tentative Draft to the Restatement (Third)  [*526]  published in 1980 held that CIL's legal status as federal law had "now been established." n105

The Restatement (Third), published in 1987, confirmed this position. n106 Although a recent case, Filartiga v. Pena-Irala, n107 had affirmed the status of CIL as federal law, it was not mentioned as support for the Restatement's position. Bradley and Goldsmith argue that this is because Filartiga and the Restatement were contradictory; that the underlying reasoning used in each rested on conflicting views of the status of CIL as federal law in the pre-Erie era. n108 Instead, what was offered as support for the Restatement's position was an article by its Chief Reporter, Louis Henkin. n109 This the authors call "pure bootstrapping," for the Henkin article, in turn, cited for support only the 1980 Tentative Draft, n110 which had relied on no new judicial decisions. n111

I-law being cited now

Robert Delahunty and John Yoo, associate professor of law @ Univ of St. Thomas and professor of law @ UC Berkeley respectively, 29 Harv. J.L. & Pub. Pol'y 291 ‘5, “Against Foreign Law” l/n

 [*291]  In recent years, several Supreme Court Justices have looked to the decisions of foreign and international courts for guidance in interpreting the U.S. Constitution. This practice has occurred in several controversial, high-profile cases. Roper v. Simmons n1 outlawed application of the death penalty to offenders who were under eighteen when their crimes were committed. Lawrence v Texas n2 struck down a state law that criminalized homosexual sodomy. Atkins v. Virginia n3 held against the execution of mentally retarded capital defendants. All three cite foreign and international precedents.

In Roper, the Court, per Justice Kennedy, found it "proper that we acknowledge the overwhelming weight of international opinion against the juvenile death penalty . . . The opinion of the world community, while not controlling our outcome, does provide respected and significant confirmation for our own conclusions." n4 The Court relied on a provision of the United Nations Convention on the Rights of the Child -- a treaty the United States has not ratified -- and on amicus briefs by the European Union and interested foreign observers. n5 In Lawrence, Justice Kennedy's majority opinion cited decisions of the European Court of Human Rights to conclude that prohibiting homosexual sodomy is at odds with the current norms of  [*292]  western civilization. n6 In Atkins, the majority opinion by Justice Stevens relied on an amicus brief filed by the European Union to assert that executing the mentally retarded is "overwhelmingly disapproved." n7 References to foreign decisions have appeared not just in cases expanding individual rights, n8 but also in dissents from federalism opinions. n9

AT: Realism (in the context of CIL)

The basic tenets of CIL are at odds with realism 

Daniel Abebe, Lecturer in Law @ Univ of Chicago Law School, 29 Mich. J. Int'l L. 1 ‘7, “”ARTICLE: NOT JUST DOCTRINE: THE TRUE MOTIVATION FOR FEDERAL INCORPORATION AND INTERNATIONAL HUMAN RIGHTS LITIGATION” l/n

Realism focuses on the balance of power among States and the pursuit of economic and military strength to ensure security in international politics. Although there are variants of realist thought, realism relies on three core assumptions. n50 First, realism assumes that States operate in an international system without a central enforcement mechanism to regulate state behavior - an international system in which there is no global policeman to restrain powerful States from coercing weaker States. Second, security is the primary state goal. Since States desire "to maintain their territorial integrity and the autonomy of their domestic political order," n51 they focus on developing military strength and economic resources relative to other States. n52 Third, realism assumes that States are  [*17]  rational actors. Norms, institutions, and regime type have little effect on state behavior.

Given these assumptions, realists do not develop a theory of state compliance with international law. For them, the content of international law reflects the underlying distribution of power in international politics and represents the interests of the powerful States. "Most international law is obeyed most of the time, but strong States bend or break law when they choose to." n53
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